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De Facto Discrimination in WTO Law:
National and Most-Favored-Nation Treatment – or Equal Treatment?
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Abstract
The fundamental obligation of the Members of the World Trade Organization (WTO) to accord each other most-favored-nation and national treatment outlaws both overt and implicit discrimination.  Modern disputes typically deal with national measures not containing an explicit reference to origin, and they potentially touch on any domestic legislation.  The WTO jurisprudence to date offers no conclusive evidence on whether such measures comply with the non-discrimination rules when they burden products or services of different origin to the same extent.  The recent Asbestos dispute showed two opposing approaches to this question at the panel and Appellate Body levels and may offer some clarification for the future.  This paper reviews the interpretation of “less favorable treatment” in the history of the General Agreement on Tariffs and Trade (GATT) and the WTO, draws a short comparison to the European Communities and explores further implications.
I.	Introduction
In order to protect and enhance the liberalization of international trade, the WTO Agreement 	Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994, 1867 U.N.T.S. 3. contains in several provisions the fundamental obligation on Members to refrain from discrimination.  In the early history of the GATT, 	General Agreement on Tariffs and Trade, 30 October 1947, 55 U.N.T.S. 187; General Agreement on Tariffs and Trade 1994, Annex 1A of the WTO Agreement, supra note 1.  The GATT 1947 and the GATT 1994 will be referred to as “GATT”, since both agreements are identical with respect to the articles discussed in this paper. these obligations mainly served to address and abolish border measures and internal national rules which explicitly discriminated with regard to the origin of products.
More recent trade disputes, however, often deal with national regimes not containing any explicit reference to origin.  Applying the non-discrimination disciplines to formally origin-neutral 	The terminology in this relation sometimes suffers from ambiguity due to the difference between form and effect.  The term “formally” or “facially non-discriminatory measure” usually refers to (formally) origin-neutral rules that have the potential to discriminate de facto, indirectly or implicitly, as opposed to de jure, directly, overtly, formally, facially or explicitly.  The unambiguous concept of measures that are “indistinctly applicable” (to goods from any origin) is prevalent in the European law context, but not in the WTO related literature. measures, be they internal taxes or regulation, raises significant difficulties and concerns.  Those concerns relate to a potentially excessive scrutiny of internal legislation by panels and the Appellate Body.  The feared result is a partial loss of the national autonomy to pursue legitimate non-trade objectives for socio-economic reasons.  Similar problems can arise in relation to origin-neutral 	Throughout this paper, “origin-neutral” and “formally origin-neutral” mean the same and refer to the type of measures described in note 3. tariffs, in the sense that they do not distinguish between different foreign sources.  
Yet, these concerns have to be balanced against the interest of preventing de facto discriminatory trade barriers.  However, what exactly amounts to an illegal de facto discrimination is unclear and the topic of intense debate.  Most of this debate focuses on the legal requirement of “likeness” under the label of whether GATT Article III includes an “aims and effects” test.  The other condition for a violation of Article III, “less favorable treatment” and “taxation in excess” respectively, receives very little attention in the literature, although irreconcilable interpretations have appeared in GATT and WTO dispute settlement reports.  This paper intends to explore this issue in order to demonstrate its significance.  The topic is timely, since the recent Appellate Body report in the Asbestos dispute contains an obiter dictum dedicated precisely to the requirement of less favorable treatment. 	Appellate Body Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, adopted 5 April 2001, para. 100.  Reports which have not yet been published in the WTO Dispute Settlement Reports (DSR) are available at <http://www.wto.org/english/tratop_e/dispu_e/distabase_e.htm>.  This statement has the potential to redirect the definition of that requirement as regards origin-neutral measures with important implications for the world trading system and national regulatory and fiscal autonomy. 
II.	The Neglected Question
The question yet to be settled is whether national rules distinguishing on a facially origin-neutral basis violate the non-discrimination rule only if they impose a greater overall disadvantage on imports than on comparable domestic goods, or whether it is sufficient that they disfavor some imports.  This problem does not replace the “aims and effects” debate on whether GATT Article III allows consideration of the legislative purpose.  Rather, it is the objective question whether there can be violations of the national treatment obligation without overall protective effect for the national industry.  This paper intends to highlight and explore this neglected, yet highly relevant legal question, and does not express a position on further aspects of the non-discrimination provisions.  The following sections will first explain the interpretative question in simple terms, then explore the jurisprudence and literature in the light of this question, before examining hermeneutic arguments and practical problems.  
At the outset, the subject matter of the examination should be unambiguous.  National measures are only origin-neutral if they contain no explicit distinction whatsoever on the basis of origin.  This excludes measures which treat imports in the same manner as most, but not all, like domestic goods.  Such measures typically contain an exception for local or regional goods, or even a single supplier within the domestic market.  Contrary to the usual claim of the defendants in these cases, such regimes do not qualify as equal treatment, which means applying a measure indistinctly to imports and national goods.  The exception in favor of a part of domestic suppliers, therefore, amounts to an explicit or de jure discrimination to the extent it applies. 	See Panel Report, United States – Measures Affecting Alcoholic and Malt Beverages, adopted 19 June 1992, BISD 39S/206, paras. 5.5–5.6, 5.14–5.15, 5.17 and 5.33.  
III.	The Interpretative Choice
The question whether or not a finding that a formally origin-neutral measure violates the non-discrimination rules requires some kind of discriminatory impact related to origin arises in the context of both most-favored-nation and national treatment.  
A.	GATT Article III:4
In the GATT a violation of Article III:4 	Under the Article’s title “National Treatment on Internal Taxation and Regulation” the first sentence of GATT Article III:4 reads:
The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. presupposes, among other things, that the imported products are “like” domestic products and accorded “less favorable” treatment.  It is obvious that any internal regulation openly distinguishing between the two categories of national and foreign goods to the detriment of the latter violates GATT Article III:4.  When the regulatory differentiation does not follow the line between domestic and imported, but distinguishes according to an origin-neutral criterion (physical characteristics, price, sale modalities etc.), its scrutiny becomes more complicated.  
Such a measure distinguishing on the basis of product related characteristics can only violate Article III:4, if goods on both sides of the regulatory dividing line are “like”.  Hence, the scope of Article III:4 with regard to origin-neutral national rules firstly depends on how broadly or narrowly one defines the “likeness” of goods.  This is also the reason why the debate on the limits of national regulatory autonomy and “aims and effects” mostly relates to the question whether elements beyond end-uses such as health or environmental risks should result in goods not being “like”.  Accordingly, the WTO Member whose rule is under scrutiny usually defends itself by claiming “unlikeness”.
However, the reach of Article III:4 also depends on when to conclude that imported products are treated “less favorably” than like domestic goods.  Whether and in what manner this requires discrimination or protective effect to the benefit of domestic goods depends on how one applies this condition.  Once the differently treated products have been found to be “like”, there are, both in theory and in practice, two fundamentally different and inconsistent ways of identifying less favorable treatment.  
1.	The Diagonal Test
The first of the two practiced approaches, called in this article the “diagonal test”, 	“Traditional interpretation” according to William J. Davey & Joost Pauwelyn, MFN Unconditionality: A Legal Analysis of the Concept in View of its Evolution in the GATT/WTO Jurisprudence with Particular Reference to the Issue of “Like Product”, in Regulatory Barriers and the Principle of Non-Discrimination in World Trade Law 13, 41 (Thomas Cottier and Petros C. Mavroidis eds., 2000).   asks whether there are any imports receiving less favorable treatment than any like domestic products.  The concepts of GATT Article III:4 and the origin-neutral measure divide the entire universe of like products into four possible categories.  The rule favors some products and disfavors others, potentially both among imports and domestic products.  An example would be a ban on asbestos in construction materials, a limitation of high-alcohol beer sales to liquor stores or a mandatory percentage of recycled glass in glass containers.  Such measures favor asbestos substitutes, recycled glass and low-alcoholic beer; they disfavors asbestos, all-new glass and strong beer.  
Under the diagonal approach, one compares the treatment accorded to the disfavored foreign goods with that enjoyed by the favored domestic goods, e.g. domestic low-alcohol beer receives more favorable treatment than imported strong beer.  This means that it is always possible to find a violation of Article III:4, as long as the disfavored type is (potentially) imported and the favored type exists domestically.  Even when imported products overwhelmingly receive the better treatment and most domestic goods fall in the less advantageous category, there is still a violation.  
2.	The Asymmetric Impact Test
The alternative approach, called in this article the “asymmetric impact test”, 	“Geographical distribution of discriminatory effects” according to Ole K. Fauchald, Environmental Taxes and Trade Discrimination 225, 232, 245, 400 (1998).  “Discriminatory effect requirement” according to William J. Davey & Joost Pauwelyn, supra note 8, at 38–41.  In order to make the notion of “discriminatory effect” unambiguous, it is necessary to add that the requirement is an overall or aggregate discriminatory effect to the benefit of domestic products or, as the authors do, to require a discriminatory impact related to origin, id., at 40.  Otherwise, the diagonal test also requires some discrimination or protection, but a protection of a part of the domestic industry at the expense of a part of like imports.  compares in aggregate both domestic sub-groups with both foreign sub-groups.  The treatment received by imports is only less favorable than that accorded to like domestic goods if the burden arising from the measure is heavier for imports than for domestic goods.  This can be the case because, despite the equal treatment flowing from the origin-neutral measure, it is comparatively more burdensome for foreign suppliers to comply with the rule.  Due to this disparate intensity of the burden, this first scenario may be described as asymmetry between the respective intensity of the measure’s effect on imports and domestic products (asymmetric intensity). 	For reasons of space and clarity, this scenario – in which the disparate impact of an identical legal provision de facto results in less favorable treatment of imported products (asymmetric intensity) and a WTO Member would thus have to apply different legal provisions to domestic and imported products in order to ensure equally favorable treatment (see Panel Report, United States – Section 337 of the Tariff Act of 1930, adopted 7 November 1989, BISD 36S/345, para. 5.11) – is not the focus of this paper.  This does not mean that the conceptual framework of this paper does not apply to such a scenario: the impact of a measure may well be disparate not for all, but only for a part of imports.  It may simultaneously be disparate for a part of domestic goods.  Then, too, the question is whether it is sufficient that a measure, which applies to all goods irrespective of origin, burdens only some isolated imports more heavily than some domestic like products.    Otherwise, if the burden appears to be equivalent in intensity, it is necessary that most imports fall into the disfavored regulatory category and/or most domestic products fall into the favored group.  This latter consideration, an asymmetric  distribution of imports and domestic goods, is precisely what the diagonal test omits and what this paper is about.  There must be an asymmetry in the composition of imports and domestic goods which is responsible for the rule’s disparate impact on imports to the advantage of national products.  If that is the case, the origin-neutral national rule treats imports and like domestic goods identically de jure.  But de facto or indirectly, like imports bear a heavier overall burden than the like domestic products.  The origin-neutral distinction negatively affects the competitive relationship of the group of imports in relation to the group of like domestic products and thus protects the latter against the former.  
Conversely, there is no automatic violation of Article III:4, if the quantitative ratio between favored and disfavored products is equivalent on both sides.  For this equivalence to exist, it is not sufficient that some domestic products bear the heavier regulatory burden.  Instead, it is necessary that, as a whole and relatively, the entire groups of imports and domestic products bear the burden in an equivalent proportion.  In that case, the aggregate group of like imported products not only de jure, but also de facto receives no less favorable treatment than the entire group of domestic products.  Simultaneously, the disadvantage arising from the measure for parts of both domestic and imported like products is not even indirectly related to origin.  It is only related to the origin-neutral (e.g. physical) characteristics on which it depends.  
Regulatory distinctions thus remain possible as long as they do not indirectly lead to the result which Article III outlaws: that domestic products receive more favorable treatment than imports and protection against imports.  This approach allows more flexibility in applying regulatory distinctions 	See also William J. Davey & Joost Pauwelyn, supra note 8, at 40. and makes considerations of “aims and effects” unnecessary in cases involving a symmetric distribution of imports and like domestic goods across the regulatory sub-categories. 	See also Ole K. Fauchald, supra note 9, at 236.  
3.	Illustration
A graphic illustration helps to conceptualize the problem addressed in this paper by describing the operation of both diagonal and asymmetry tests.  It also serves to highlight the fundamental contrast between these two approaches. 
a)	Asymmetric Distribution

Domestic
Imported
like (directly competitive or substitutable)
Banned 
(High Tax) 	The content of the brackets relates to the context of taxation, i.e. GATT Article III:2.  This question will be discussed infra in section III.B. 
○		25 %
○○○○		80 %
○○○○

Permitted 
(Low Tax)
□□		75 %
□

□□			20 %


The asymmetric factual matrix of the first table reflects a situation of de facto discrimination against imports under both asymmetry and diagonal approaches.  Most of the goods, which are or could be imported and fall within the group of like products, face the less advantageous regulatory treatment.  Simultaneously, most like domestic products receive the more favorable of the two available treatments.  A comparison of the two entire groups of like products, domestic and imported, along the lines of the thick arrow demonstrates the imbalance or asymmetry.  One would obviously also find that some of the imports receive less favorable treatment than some like domestic products by comparing the diagonally opposite sub-categories along the lines of the wavy arrow (diagonal approach).  
b)	Symmetric Distribution

Domestic
Imported
like (directly competitive or substitutable)
Banned/High Tax 

○○		75 %
○

○○○			75 %
○○○
Permitted/Low Tax
□		25 %
□□			25 %


The second table reflects a symmetric distribution of goods across the regulatory sub-categories.  Since the ratio between the numbers of goods in both sub-categories is equivalent for imported and domestic like products, the asymmetry test (thick arrow) would not result in a finding of discrimination.  In contrast, using the diagonal comparison (wavy arrow) as a tool, one would nevertheless find a violation.
c)	Reverse Asymmetric Distribution

Domestic
Imported
like (directly competitive or substitutable)
Banned/High Tax 

○○○○○○○○	96 %
○○○○○○○○
○○○○○○○○
○○			  8 %
Permitted/Low Tax
□	4 %

□□□□□□□□	92 %
□□□□□□□□
□□□□□□□□
The third table illustrates a situation that one could call “reverse asymmetry” in the distribution of goods across the regulatory sub-categories.  The majority of domestic goods fall within the less favorably treated sub-category, whereas most like imports receive the more beneficial treatment available under the formally origin-neutral law.  According to the asymmetry approach (thick arrow), the regulatory differentiation thus results in a de facto reverse discrimination against domestic goods that is not outlawed by WTO law.  Nonetheless, the diagonal approach (wavy arrow) again permits a finding of less favorable treatment to the detriment of some like imports, irrespective of the fact that imports on the whole benefit from the distinction in far greater proportion than like domestic goods.  
4.	Further Options
Only in theory, there is also a third way to apply the test, which would never result in an origin-neutral measure violating GATT Article III:4, unless it imposed a qualitatively higher burden on foreign goods.  If the comparison of the treatment accorded to like products follows the dividing line of the regulation and takes place within the horizontal sub-categories created by the regulatory differentiation, 	See the two dotted arrows in the first illustration supra in section III.A.3.a), where the two rows designate the two regulatory sub-categories resulting from the legislative differentiation. the disadvantaged sub-group among imports receives no less favorable treatment than the corresponding domestic disadvantaged sub-group.  However, such a subdivision of the whole group of like products on both sides finds no basis in the wording of Article III. 	See, in relation to Article III:2, Ole K. Fauchald, supra note 9, at 216.  It would also contravene its purpose, preventing discrimination, be it de jure or de facto discrimination. 	John H. Jackson, World Trade Rules and Environmental Policies: Congruence or Conflict?, 49 Wash. & Lee L. Rev. 1227, 1236–1237 (1992).  For the opposing view, see David M. Driesen, What is Free Trade? The Real Issue Lurking Behind the Trade and Environment Debate, 41 Va. J. Int'l L. 279, 350–351 (2001).   The limitation of the comparison to the sub-categories would enable WTO Members to circumvent their obligations by designing measures with facially origin-neutral criteria, which in fact result in better treatment of the majority of domestic products.  Such a scenario is, therefore, correctly understood as de facto discrimination through (formally) equal treatment, 	Aristotle has already expressed that injustice can arise both from unequal and equal treatment.  See Aristotle, Nicomachean Ethics, 1131a (Martin Oswald trans., 1962); Aristotle, The Politics, 1280a (Carnes Lord trans., 1984). as is the scenario in which a measure imposes a requirement that is more burdensome for foreign suppliers than for the domestic industry (asymmetric intensity). 	See supra section III.A.2, note 10.  
Whilst the approach of comparing the treatment of foreign and national goods only within each regulatory sub-category is not viable, a very narrow interpretation of “likeness” can sometimes achieve a similar result.  If the interpretation of “likeness” is sufficiently narrow, it may prevent the differently treated goods from entering the same product category (like products).  If the differently treated goods are not “like” there can, as a consequence, be no violation of GATT Article III:4.  However, it is clear that the regulatory distinction itself cannot, as a general rule, be sufficient for the conclusion that goods are no longer “like” one another.  Such an approach would again render the concept of de facto discrimination meaningless and permit an easy circumvention of many non-discrimination disciplines.  
Admittedly, the two approaches outlined above (asymmetry and diagonal tests) are mutually exclusive only from a strictly conceptual standpoint.  Practically speaking, it is conceivable to use them both in combination.  The asymmetric impact of a measure on imports could serve as a contributing factor when assessing the compatibility of national measures with the WTO Agreement.  Asymmetric impact would strengthen the case of the complainant that the defendant denies national or most-favored-nation treatment.  However, it would not be a necessary condition for a finding of less favorable treatment. 	See also Ole K. Fauchald, supra note 9, at 224, for an equivalent hypothesis operating in the opposite sense:  the “diagonal test” is understood to be a presumption of violation, which might be refuted with the proof of absent disparate impact of the measure on imports.  However, according to the author, it is uncertain whether this presumption can actually be rebutted given the statements of panels and the Appellate Body, id., 223.   If the measure has no asymmetrical impact on imports, other factual aspects of the measure (its application, or the objective legislative design) could still result in a finding of violation.  Conversely, an asymmetrical impact could merely have probative, but no dispositive value for a finding of less favorable treatment.  Similarly, the “aims and effects” test sometimes includes the considerations presently discussed as asymmetric impact. 	Ole K. Fauchald, supra note 9, at 224–225 and note 32.
B.	GATT Article III:2
The same question, whether or not asymmetric impact is necessary, arises in connection with GATT Article III:2. 	Under the title “National Treatment on Internal Taxation and Regulation” Articles III:1 and III:2 provide: 
1.	The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.
2.	The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.
	The interpretative Note Ad Article III:2 states:
A tax conforming to the requirements of the first sentence of paragraph 2 would be considered to be inconsistent with the provisions of the second sentence only in cases where competition was involved between, on the one hand, the taxed product and, on the other hand, a directly competitive or substitutable product which was not similarly taxed.  It is of particular relevance in the field of taxation, given that domestic laws often provide for a multitude of different consumption tax rates, be they general sales or value added taxes with different rates or special excise levies on particular product categories.  The delimitations between the different rates at times cross within groups of like products and even more often within directly competitive or substitutable products.  
In the context of Article III:2, first sentence, the interpretative choice has features identical to Article III:4.  Once the likeness of differently taxed products has been established, the question is whether the imports are taxed “in excess” of the rate applied to like domestic products.  A tax regime, which formally applies identically to both the national production and imports, automatically creates four possible categories if the distinction does not respect the borders of likeness. 	See the illustrations supra in section III.A.3 with the references to taxes.  Is it sufficient for a finding of “excess” taxation that there are high-taxed (potential) imports and low-taxed like domestic products?  In other words, need there only be some imports taxed in excess of some like national goods?  Or is that an excessively low threshold, given that it only requires that the mentioned sub-groups exist and that it is met even when both imports and like domestic products suffer and benefit in an equivalent manner?  
In the alternative, the comparison would have to take place between imported and like domestic products, taken as entire groups.  It would be necessary for excess taxation that (potential) imports fall predominantly under the higher tax and/or that the like domestic goods predominantly benefit from the lower tax. 	See also William J. Davey & Joost Pauwelyn, supra note 8, at 39.  The question of diagonal versus asymmetry test must not be confused with a de minimis threshold for “excess taxation”, as the latter only relates to the amount of the difference, not the dimension in which it exists.  
The second sentence of Article III:2 read in conjunction with the Ad Note raises the same issue notwithstanding the different wording.  Once established that the disfavored imports directly compete with the favored imports, the test is whether the taxation is dissimilar and applied “so as to afford protection to domestic production.”  Both the questions of dissimilar taxation and afforded protection again depend on how to compare domestic goods and substitutable imports: as aggregates or diagonally. 	Id., at 39–40.  Since the criteria of dissimilar taxation and afforded protection are cumulative conditions, it would be sufficient for one of these two requirements to include an asymmetry test, but of course they could also both include it. 	Regarding the question of whether the asymmetry test applies already for “not similarly taxed”, see infra note 71 and accompanying text.  The other conditions of a violation of Article III:2, second sentence, inter alia that the rate differential be de minimis in order for the taxation to be dissimilar, remain unaffected.  
C.	GATT Article I:1 and Other Provisions
Mutatis mutandis, the most-favored-nation principle under Article I:1 	Under the title “General Most-Favoured-Nation Treatment” the relevant part of GATT Article I:1 states:
With respect to customs duties and charges … and with respect to all matters referred to in paragraphs 2 and 4 of Article III, any advantage … granted by any contracting party to any product originating in or destined for any other country shall be accorded … to the like product originating in or destined for the territories of all other contracting parties. raises the same question.  The main difference is that the comparison operates in another dimension, not between national and imported goods, but between products from different source countries. 	For the purpose of the most-favored-nation obligation, the illustrations supra in section III.A.3 must be read in the following manner: the column with the title “domestic” represents the imports from one WTO Member and the column with the title “imported” represents the imports originating in other countries.  A violation presupposes that the advantage is not accorded immediately and unconditionally to like products originating in the territories of all other WTO Members.  In the event that some imports from one country enjoy an advantage under objective, origin-neutral conditions, can another country always claim this advantage for its like exports which do not meet the objective conditions?  In fact, could both countries have that claim under Article I:1?  Or is it necessary that the conditions disfavor the entire group of like exports in comparison with that group of the other exporting country? 	William J. Davey & Joost Pauwelyn, supra note 8, at 40.
Article I:1 gains additional importance through its cross-reference to Article III.  As a matter of substantive coverage, the most-favored-nation obligation reaches beyond border measures to the fields of taxation and regulation.  While this aspect of Article I:1 has been qualified as being superfluous, if all imports receive national treatment, 	Alan O. Sykes, Product Standards For Internationally Integrated Goods Markets, 67 note 21 (1995). that only holds for formal discrimination on the basis of origin.  In relation to de facto discrimination, the reference maintains importance since it adds another dimension in which the comparison occurs: not only between imported and like domestic products (Article III), but also between imports from different countries (Article I:1 in conjunction with Article III).  In other words, in taxation and regulation, the legislating Member owes, in relation to imports from WTO Members, not only treatment as favorable as that accorded to like national goods, but also treatment as favorable as that of like imports from other countries. 	See also Ole K. Fauchald, supra note 9, at 216.  This additional dimension is valid under both the diagonal and the asymmetric impact approach and may matter depending on the kind of products which are imported from particular countries as opposed to those produced domestically.  
Most-favored-nation and national-treatment provisions in other provisions of the GATT (e.g. Article XIII) and other covered agreements (e.g. GATS Articles II and XVII) equally raise the question whether to apply the diagonal or the asymmetry test irrespective of minor differences in wording.  
IV.	The Jurisprudence 
The following inquiry into the practice of GATT and WTO dispute settlement intends to determine which approach has been prevalent in the judicial decisions of panels and the Appellate Body.  
A.	Early Cases – Factual Asymmetry and Denial of Likeness
The review of dispute settlement reports of panels established under the GATT 1947 confirms that explicit discrimination on the basis of origin was a major concern in the early history of the GATT. 	Robert E. Hudec, GATT/WTO Constraints on National Regulation: Requiem for an “Aim and Effects” Test, 32 Int'l Law. 619, 622 and note 8 (1998); Robert Howse & Elisabeth Tuerk, The WTO Impact on Internal Regulations – A Case Study of the Canada – EC Asbestos Dispute, in The EU and the WTO: Legal and Constitutional Aspects 283, 284–285 (Grainne De Burca and Joanne Scott eds., 2001).    It also becomes apparent that allegations of de facto discrimination nevertheless surfaced very early.  Those disputes show that contracting parties brought such complaints only against measures resulting in significant asymmetry.  Due to an occasionally narrow interpretation of “likeness”, the panels did not arrive at the stage where they could have applied the diagonal or the asymmetry approach.
The dispute about the Australian Subsidy on Ammonium Sulfate 	Working Party Report, The Australian Subsidy on Ammonium Sulphate, adopted 3 April 1950, BISD II/188. dealt with the introduction of a less advantageous treatment of sodium nitrate fertilizers compared to ammonium sulfate.  Chile had based its violation claim on GATT Article I:1, since its fertilizer exports consisted of sodium nitrate.  In other words, the facially neutral differentiation placed Chile  de facto at a disadvantage in relation to those other countries which did not predominantly export sodium nitrate.  The working party dismissed this violation claim because it did not find the two types of fertilizers to be “like products”.  Hence, the working party did not have to examine the alleged denial of most-favored-nation treatment.  Under the assumption of the two fertilizers being “like”, the working party could have found a violation of Article I:1 both under the diagonal and the asymmetric impact approach given the factual asymmetry. 
In the Sardines dispute 	Panel Report, Treatment by Germany of Imports of Sardines, adopted 31 October 1952, BISD 1S/53. Norway’s violation claim (GATT Articles I:1 and XIII) was based on the different tariff rates, internal taxes and quantitative restrictions Germany applied to the Portuguese and Scandinavian types of canned sardines.  For procedural reasons, the panel did not establish whether the products were like.  Thus, no conclusions can be drawn from this case, but the factual distribution of the differently treated types of imports between Portugal and Norway was clearly asymmetrical.  
In 1956, the U.S.A. brought a complaint against the graduated French tax on automobiles. 	L/520, 12 September 1956; SR.11/16, 26 November 1956, at 163.   The violation claim related to GATT Article III:2 and the fact that the French formula resulted in a considerably higher tax on the larger, mainly U.S. automobiles.  On the same grounds, the U.S.A. could have relied on Article I:1, 	John H. Jackson, World Trade and the Law of GATT 258–259 (1969). comparing the effective tax burden on U.S. automobiles with other car imports.  France defended the tax as a sort of luxury tax, but the complaint did not result in a ruling.  This case again involved factual asymmetry.
The United States complaint against the Chilean auto taxes 	L/599, 16 November 1956; SR.11/18, 29 November 1956, at 212. also remained without a ruling.  The sharply graduated tax imposed a disproportionate burden on U.S. automobiles compared with the cheaper Chilean models.  Since the U.S. claim did not cite GATT Article I or III, but relied on impaired tariff concessions, it has been suggested that the claim was non-violation nullification or impairment. 	Robert E. Hudec, Enforcing International Trade Law: The Evolution of the Modern GATT Legal System 440 (1993).  However, the U.S.A. could have relied on a violation of these two provisions, given that the facts met the conditions of both approaches, diagonal and asymmetric impact.
The European regulation at issue in the transatlantic dispute on animal feed proteins 	Panel Report, EEC – Measures on Animal Feed Proteins, adopted 14 March 1978, BISD 25S/49. included, among other things, a formally origin-neutral distinction between types of feed proteins commonly produced in the European Communities and those commonly produced in other countries.  The panel’s ruling denied the alleged violations of GATT Articles I:1 and III:4 on the basis that the different types of feed were not “like products”.  A violation of Article III:5 and the principle of Article III:1 resulted from the absence of substantial domestic production of several of the disadvantaged products.  
The U.S. complaint against Spain in the  Soyabean dispute related to internal restrictions on the sale of soybean oil. 	Panel Report, Spain – Measures Concerning Domestic Sale of Soyabean Oil, L/5142, 17 June 1981, unadopted.  Those limits did not apply to other vegetable oils and were intended to protect the more expensive domestic olive oil.  The panel adopted a very restrictive interpretation of “like” as “more or less the same product”.  It therefore did not find the internal quantitative restriction to be a violation of GATT Article III:4, ruling that the other vegetable oils treated more favorably were not “like products”.
Another such unsuccessful complaint, again in the context of GATT Article I:1, was the dispute between Canada and Japan over the different import duties applied to dimension lumber.  Japan had a zero tariff on dimension lumber made of hemlock-fir, the kind typically imported from the U.S.A., but maintained a custom duty of 8 % on the sort typically exported by Canada.  Canada argued that the tariffs were designed so that a considerable part of its lumber exports fell under the less favorable category.  The panel concluded that the different kinds of dimension lumber were not “like products”. 	Panel Report, Canada/Japan – Tariff on Imports of Spruce, Pine, Fir (SPF) Dimension Lumber, adopted 19 July 1989, BISD 36S/167.
B.	Factual Asymmetry and Violation Finding
Of higher probative, though not dispositive value are dispute settlement reports which scrutinized measures with asymmetric impact and resulted in violation findings.  Panels and the Appellate Body relied on the asymmetry to a varying extent, be it in connection with border measures, taxation or regulation. 
1.	Spanish Coffee
An early example in the context of GATT Article I:1 is the Spanish Coffee case.  Departing from the practice of most countries, Spain had introduced different tariff rates on different kinds of unroasted, non-decaffeinated coffee beans.  The panel’s first conclusion in assessing most-favored-nation treatment was that the various types should be regarded as “like products”.  The panel then noted that Brazil mainly exported to Spain the types falling within the higher duty category and concluded that the new Spanish tariff scheme discriminated against unroasted coffee originating in Brazil. 	Panel Report, Spain – Tariff Treatment of Unroasted Coffee, adopted 11 June 1981, BISD 28S/102, paras. 4.5, 4.9 and 4.10.  This last statement is noteworthy because the panel did not merely conclude that Spain failed to extend the more advantageous treatment to the more highly burdened sub-categories within the like products.  Instead, the panel established a link between the disfavored types and their predominant presence among goods originating in Brazil.  On that basis, the panel labeled the treatment of the entire group of unroasted coffee beans as discriminatory.  This is a clear example of the application of the asymmetric impact test. 
2.	Canada Automobiles
In Canada Automobiles, the WTO witnessed another violation of GATT Article I:1 through a formally origin-neutral measure.  Canada accorded duty-free treatment to motor vehicles imported by certain manufacturers producing automobiles in Canada.  The list of those companies was closed as of 1989.  The main beneficiaries were the principal United States auto manufacturers, and in practice they imported only their own automobiles duty-free.  This case is particular in that the legal differentiation was not based on product characteristics and the list of beneficiaries was closed.  Nevertheless, it is interesting that the panel inquired into the source countries of the imports, which in practice benefited from the duty exemption.  It found that the regime favored products of certain origins and concluded that Canada did not accord the advantage on equal terms to like products of different origin. 	Panel Report, Canada – Certain Measures Affecting the Automotive Industry, WT/DS139/R, circulated 11 February 2000, paras. 10.40–10.48; see also paras. 10.261–10.262 in relation to GATS Article II:1.  The panel based its decision on the discriminatory effects of the measure with respect to origin and did not merely look for some like product from another country. 	See also Edmond McGovern, International Trade Regulation 8.13-2 (1995–November 2000). 
The Appellate Body supported this finding on the basis of both the text and the practical operation of the facially origin-neutral measure.  It concluded that Canada had granted an advantage “to some products from some Members” and not “to ‘like’ products ‘originating in or destined for the territories of all other Members.’” 	Appellate Body Report, Canada – Certain Measures Affecting the Automotive Industry, WT/DS139/AB/R, WT/DS142/AB/R, adopted 19 June 2000, paras. 80, 81 and 85.
3.	Bananas III
In one of the few GATS cases to date, the Bananas III dispute, both the panel and the Appellate Body based their reasoning on the asymmetric impact of the measures adopted by the European Community (EC). 	Robert E. Hudec, supra note 31, at 639–641; Ole K. Fauchald, supra note 9, at 251, note 97.   In relation to the most-favored-nation clause of GATS Article II:1, one violation consisted in formally origin-neutral rules differentiating between operator categories.  The criteria for the subdivision of wholesalers were based on past trade patterns and resulted in most wholesale service suppliers from African, Caribbean and Pacific countries being classified in the more favorable operator category.  In contrast, most operators of the complainant’s origin fell within the less advantageous group. 	Panel Report, EC – Regime for the Importation, Sale and Distribution of Bananas (EC – Bananas III), WT/DS27/R/USA, circulated 22 May 1997, DSR 1997:II, 943, paras. 7.349, 7.384, 7.396; and, in abstracto, Appellate Body Report, EC – Bananas III, WT/DS27/AB/R, adopted 25 September 1997, DSR 1997:II, 591, paras. 229–234.  
As regards the national treatment obligation of GATS Article XVII, the panel in EC – Bananas III  found that various aspects of the EC’s banana regime modified the conditions of competition between domestic and foreign service suppliers to the detriment of the latter.  It similarly based this finding on a thorough quantitative analysis of the share of both EC and third-country service suppliers within the formally origin-neutral categories which received different treatment under the regime. 	Panel Report, EC – Bananas III, supra note 46, paras. 7.332–7.338 and 7.363–7.368 (quota tariff rate import licenses), 7.378–7.380 (exemption of Category B operators from BFA export certificate requirement), 7.392–7.393 (allocation of hurricane licenses).  The Appellate Body confirmed this approach. 	Appellate Body Report, EC – Bananas III, supra note 46, paras. 243–244, 246.
4.	1987 Japan – Alcoholic Beverages
The first Japanese Alcohol dispute 	Panel Report, Japan – Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages, adopted 10 November 1987, BISD 34S/83. was the earliest case of an origin-neutral tax resulting in a finding of national treatment violation.  The law at issue imposed different tax rates according to types and sub-types of alcoholic beverages.  Exactly the same rates applied to both imported and Japanese products and all categories actually included goods of both origins.  However, the majority of domestic drinks fell into categories with low taxes, and many imported alcoholic beverages disproportionately often came within categories with high rates.  
Strictly read, the panel assessed the national treatment conformity of the national tax scheme in a somewhat ambiguous manner as regards the question of diagonal versus asymmetry test.  In respect of GATT Article III:2, first sentence, the panel found in a diagonal manner that special and first grade whiskies and brandies imported from the European Economic Community (EEC) were taxed in excess of the like domestic first and second grade whiskies and brandies.  However, just before, the panel had noted that almost all the imported whiskies and brandies were subject to the higher rates, whereas the majority of  like domestic products enjoyed the lower rates. 	Id., para. 5.9 lit. a).  
Similarly, the panel condemned the mixed system of specific (up to a certain selling price) and  ad valorem taxes (above the threshold) without explicit inquiry into the predominant origin of the goods actually falling within these tax categories.  However, it also observed that Article III:2 does not prohibit differentiated taxes as such. 	Id., para. 5.9 lit. b).  
As to the higher rates on beverages with high raw material content, the panel assessed the excess taxation in a diagonal manner.  It also referred to the exceptions in Articles II:2 and XX in support of its statement that different tax treatment of like products was not always GATT incompatible.  On the other hand, the panel noted the EEC’s argument that almost all its liqueurs faced the higher rates whilst some Japanese liqueurs benefited from lower rates. 	Id., para. 5.9 lit. d). 
Against this background, it is questionable whether this part of the report truly suggests a diagonal product comparison under Article III:2, first sentence. 	As Ole K. Fauchald, supra note 9, at 221, suggests by concluding that there is a possibly irrefutable “violation presumption”, once the differently treated products are found to be “like”, see id., at 221, 223.  On the contrary, Professor Hudec has deduced from the case that a finding of excess taxation requires that most imports within the “like product” group fall into the high-tax category and that the low-tax category contains most of the domestic goods. 	Robert E. Hudec, supra note 37, at 539.  See also Rex J. Zedalis, A Theory of the GATT “Like” Product Common Language Cases, 27 Vand. J. Transnat'l L. 33, 92–93 (1994). 
As regards the second sentence of Article III:2, the panel again expressly relied on the fact that the more favorably treated shochu was almost exclusively produced in Japan in order to establish that Japan afforded protection to domestic production, “rather than to the production of a product produced in many countries … in relation to another product”. 	Panel Report, 1987 Japan – Alcoholic Beverages, supra note 49, para. 5.11.  Thus, the panel applied an unequivocal asymmetric impact test. 	See also Ole K. Fauchald, supra note 9, at 229, 246.
5.	1996 Japan – Alcoholic Beverages
Japan replaced the GATT incompatible regime with a new tax system, but again designed it with different beverage categories in such a manner that imported drinks were predominantly subject to higher specific tax rates than like domestic products.  Whether these higher specific rates truly resulted in a disadvantage in competitive opportunities expressed in the price ratio of the different drinks, remained somewhat doubtful.  This is, however, immaterial for the purpose of exploring in what manner the sub-categories were compared in the Article III:2 assessment.
In the new dispute, the panel confined itself to establishing that vodka was obviously taxed in excess of shochu, without even adding the attributes imported/domestic. 	Panel Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R, WT/DS11/R, circulated 11 July 1996, DSR 1996:I, 125, paras. 6.24, 6.27.  In respect of Article III:2, second sentence, the panel similarly established that the tax rates applicable to the different directly substitutable drinks at issue were dissimilar by more than de minimis.  Hence, Japan afforded protection to shochu in contradiction to the GATT.  Again, the panel did not add the attributes of origin contained in GATT Article III:2 and, more importantly, the comparison did not take place between the entire groups of domestic and imported substitutable goods.  Only after making these findings did the panel refer to the fact that the favored “shochu is essentially a Japanese product.” 	Id., paras. 6.33 and 6.35.
The reasoning, therefore, does not reflect the asymmetric impact approach, 	As suggested by William J. Davey & Joost Pauwelyn, supra note 8, at 50, note 119 (“to some extent”). although the facts certainly allowed it 	See also Daniel A. Farber, Environmental Federalism in a Global Economy, 83 Va. L. Rev. 1283, 1299–1300 (1997). and the European Communities had expressly relied on it and accordingly furnished market share numbers. 	Panel Report, Japan – Alcoholic Beverages, supra note 57, para. 4.95.  Interestingly, the U.S.A. who won at the panel stage appealed and referred precisely to the dilemma of the diagonal test, that tax distinctions among like products automatically result in a violation of Article III:2, first sentence. 	United States’ appellant’s submission of 23 August 1996, para. 36.  Rather than promoting an asymmetric impact test, the appeal in vain pushed for the adoption of the “aims and effects” approach to remedy the dilemma.  
The Appellate Body 	See Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, DSR 1996:I, 97, 115 (section H.1.(b)) and 119–123 (section H.2.(c)).   also did not significantly rely on the factual asymmetry in the tax treatment of imports and domestic goods as a whole. 	Ole K. Fauchald, supra note 9, at 246, in so far expresses the opposite view that the Appellate Body Report emphasizes an asymmetry test.  The panel in Indonesia – Automobiles describes the question decided in Japan – Alcoholic Beverages relying on a diagonal approach, see Panel Report, Indonesia – Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS55/R, WT/DS59/R, WTDS64/R, adopted 23 July 1998, para. 14.112.  The report neither provides support for the diagonal test, except for the fact that the Appellate Body upheld the panel’s reasoning, 	Appellate Body Report, Japan – Alcoholic Beverages, supra note 63, at 115 (section H.1.(b)).  As regards the language the Appellate Body uses, there is a certain inconsistency and tension between the introduction to the application of Article III:2, first sentence, and the subsequent application of this test: “if the taxes applied to the imported products are ‘in excess of’ those applied to the like domestic products …” – “The only remaining issue under Article III:2, first sentence, is whether the taxes on imported products are ‘in excess of’ those on like domestic products.”  See id., at 112 (section H.1) (emphasis added) and 115 (section H.1.(b)). which however should not be overestimated given the facts of the case. 	See also Ole K. Fauchald, supra note 9, at 223.  
6.	Korea – Alcoholic Beverages
In Korea – Alcoholic Beverages, the panel heavily relied on the factual asymmetry in establishing protection to domestic production.  The panel pointed out that there was “virtually no imported soju” so that the beneficiaries of the tax structure were “almost exclusively domestic producers” whilst less than 1 % of domestic production faced the higher tax. 	Panel Report, Korea – Taxes on Alcoholic Beverages, WT/DS75/R, WT/DS84/R, circulated 17 September 1998, para. 10.102 with note 414.  The Appellate Body equally relied on the fact that “the tax operates in such a way that the lower tax brackets cover almost exclusively domestic production, whereas the higher tax brackets embrace almost exclusively imported products”. 	Appellate Body Report, Korea – Taxes on Alcoholic Beverages, WT/DS75/AB/R, WT/DS84/AB/R, adopted 17 February 1999, para. 150.
7.	Chile – Alcoholic Beverages
The pisco dispute might be the classic example in which the asymmetric impact of the measure under scrutiny played the most significant role in the reasoning of both the panel and the Appellate Body.  In assessing whether the Chilean tax system was “so as to afford protection” the panel asked whether imports or domestic products received the benefit of the dissimilar taxation.  In view of the distribution of domestic and imported products across the tax categories, namely the fact that pisco was exclusively produced domestically, the panel found that the beneficiary under the transitional system was the domestic industry. 	Panel Report, Chile – Taxes on Alcoholic Beverages, WT/DS87/R, WT/DS110/R, circulated 15 June 1999, paras. 7.123, 7.128–7.129.  
The panel further established that the new system introduced unfavorable treatment for products which happened to be primarily imports.  Its design, structure and architecture were such that 70–80 % of the Chilean production enjoyed the lowest tax rate whereas “almost 95 % of current imports will be taxed at the highest rate”.  On that basis the panel concluded that the new law was a de facto discriminatory system. 	Id., paras. 7.150, 7.155; see also paras. 7.158, 7.159.   
The Appellate Body applied the asymmetry test already under “not similarly taxed” 	Other reports have declined to do so, but since “dissimilar taxation” and “afforded protection” are cumulative requirements, this question is secondary.  Such other reports are: Appellate Body Report, Canada – Certain Measures Concerning Periodicals, WT/DS31/AB/R, adopted 30 July 1997, DSR 1997:I, 449, 474 (section VI.B.2); Appellate Body Report, Japan – Alcoholic Beverages, supra note 63, at 118–119 (section H.2.(b)); Panel Report, Korea – Alcoholic Beverages, supra note 67, para. 10.100.  See also Ole K. Fauchald, supra note 9, at 234. in a “comprehensive examination” of the respective tax burdens on “all of the directly competitive or substitutable domestic and imported products”. 	Appellate Body Report, Chile – Taxes on Alcoholic Beverages, WT/DS87/AB/R, WT/DS110/AB/R, adopted 12 January 2000, paras. 50–52.  In determining that the law was applied “so as to afford protection”, the Appellate Body insisted on equal competitive relationships for “all directly competitive or substitutable imported products in relation to domestic products”, and not simply for “those imported products within a particular fiscal category”.  Accordingly, the Appellate Body noted that the highest tax bracket contained approximately 95 % of the imports, whereas 75 % of all domestic production faced the lowest tax rate. 	Id., paras. 67, 64.  
While neither the panel nor the Appellate Body expressly mandated an asymmetric impact test, both heavily relied on the discriminatory overall effect of the Chilean legislation. 	Other commentators have gone a step further and described the Appellate Body’s reasoning as an apparent application of an asymmetric impact (“discriminatory effect”) approach.  See Simon Lester & Kara Leitner, Dispute Settlement Commentary, European Communities – Asbestos (Appellate Body Report) 14 (2001), available at <http://www.worldtradelaw.net/dscsamples/index.htm>, visited 4 February 2002.
8.	Hormones
An example of another WTO rule on non-discrimination where the asymmetry question surfaced is Article 5.5 of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement). 	The relevant passage of Article 5.5 of the SPS Agreement, which is part of Annex 1A of the WTO Agreement, supra note 1, states: 
[E]ach Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be appropriate in different situations, if such distinctions result in discrimination or a disguised restriction on international trade.   In the EC – Hormones dispute, the panel established that the European ban on meat treated with growth hormones de facto discriminated against U.S. meat.  The basis for that conclusion was that, not only during but already prior to the ban, the percentage of animals treated with such hormones “was significantly lower in the European Communities than in the United States.” 	Panel Report, EC – Measures Concerning Meat and Meat Products (Hormones), WT/DS26/R/USA, circulated 18 August 1997, DSR 1998:III, 699, para. 8.205.  (The Appellate Body dealt with para. 8.242 of this report, where the panel repeated this consideration by reference, and reversed the finding on unrelated grounds.  Appellate Body Report, EC – Measures Concerning Meat and Meat Products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998, DSR 1998:I, 135, paras. 243–246.) 
9.	Malt Beverages
Several aspects of the United States – Malt Beverages dispute raised the issue of discrimination through formally origin-neutral rules.  The panel report is among the few atypical ones to have applied the “aims and effects” test to origin-neutral measures.  This means that the GATT Article III test was modified and the likeness of differently treated products also depended on the presence of some kind of protective effect and aim. 	Highly critical of this approach to what he calls cumulative legal requirements (“like products” and “afforded production”) is Richard A. Westin, Environmental Tax Initiatives and Multilateral Trade Agreements: Dangerous Collisions 128 (1997).   
One of the tax measures under scrutiny was the Mississippi wine tax which favored wine made from a grape type growing only in the Southeastern U.S.A. and the Mediterranean.  The panel pointed to the absence of this grape type in other regions and considered this as an implied geographical distinction.  It consequently found the tax to afford protection to domestic production. 	Panel Report, U.S. – Malt Beverages, supra note 6, paras. 5.23–5.26.  This implied or indirect geographical differentiation is a very clear case of asymmetric impact.  Wines imported from other countries usually do not contain the Mississippi grape.  
C.	Finding of WTO Consistency in View of Lacking Asymmetry
In the absence of reports explicitly mandating an asymmetry requirement, only the dismissal of a complaint could serve as compelling evidence for such a condition.  It appears that only two non-representative decisions relied, to some extent, on lacking asymmetry in order to conclude that the measure at issue did not violate GATT Article III.
The first such decision is the Malt Beverages report mentioned above.  The dispute also concerned the different treatment of beer according to alcohol content for purposes of sale and distribution in various states of the U.S.A. (Article III:4).  Assessing whether the measures were applied so as to afford protection to domestic production, the panel remarked that both imported and domestic goods contained both high and low alcohol beer.  “The burdens resulting from these regulations thus do not fall more heavily on Canadian than on United States producers.” 	Id., para. 5.73.  In rejecting the Article III:4 violation claim this denial of asymmetry, however, was only one factor together with remarks on the legislative purpose.  Based on this “aims and effects” approach, the discussion of “so as to afford protection” was part of the “likeness” test.  Even if this discussion of protection to some extent relied on an asymmetry requirement, the panel simultaneously assumed that once products are like, any product differentiation becomes inconsistent with Article III. 	Id., para. 5.72.  See Ole K. Fauchald, supra note 9, at 222, who further understands this obiter dictum as a clear statement in favor of the diagonal approach, which is questionable given the prior statement on lacking protective effect.  Similar Ilona Cheyne, Environmental Unilateralism and the WTO/GATT System, 24 Ga. J. Int'l & Comp. L. 433, 447 (1995).  Taken in isolation, this obiter dictum is reminiscent of the diagonal approach.  
Two of the three taxes under consideration in United States – Taxes on Automobiles were, from a formal point of view, entirely origin-neutral: the graduated Gas Guzzler tax on vehicles achieving less than 22.5 miles per gallon and the luxury tax on cars sold above 30,000 USD.  It was alleged that, in the first year after the introduction of the luxury tax, 80 % of the cars subject to it were imports.  Despite those alleged facts, the panel was not convinced that the regime favored U.S. cars, since many imported cars sold below the threshold and an imbalance could have been due to marketing, production or consumers’ decisions.  The panel finally declined to make a finding of protection for domestic automobiles, because a price above the threshold was not “inherent” to imported cars.  Foreign manufacturers had the capabilities to produce smaller cars and did so for other markets. 	Panel Report, United States – Taxes on Automobiles, DS31/R, 11 October 1994, unadopted, paras. 5.13–5.15.  In relation to the fuel efficiency tax, the panel stated that, irrespective of trade flow data, the low fuel economy was not “inherent” to foreign automobiles.  It also stated that the exempt light trucks, a production dominated by domestic manufacturers, were not “inherently” of domestic origin. 	Id., paras. 5.25, 5.31, 5.34.
This panel report, which has not been adopted, is as atypical as the report in Malt Beverages in that it followed the “aims and effects” approach and, therefore, examined “afforded protection” as part of “like product”.  In that examination, however, the panel applied a very strict test of “inherent” asymmetry. 	For a discussion of the kind of asymmetry test the panel applied see infra section X.B, text accompanying note 207. 
D.	Problematic Cases 
A problematic finding of the Malt Beverages panel concerned Minnesota’s tax advantage for small beer producers.  For the panel it did not matter whether the tax credit applied to foreign beer, 	Paul Demaret & Raoul Stewardson, Border Tax Adjustments under GATT and EC Law and General Implications for Environmental Taxes, 28 J. World Trade, No. 4, at 5, 37 (1994), therefore characterize the finding as obiter dictum, which is questionable given the open factual basis of the reasoning. which, although contentious, was arguably the case.  Applying a diagonal test, 	This is equally the interpretation of Ole K. Fauchald, supra note 9, at 221–222. the panel confined itself to holding that imported beer from large producers was like beer from small domestic producers and that the former was taxed in excess of the latter. 	Panel Report, U.S. – Malt Beverages, supra note 6, para. 5.19.  Although the panel did not rely on the factual distribution of domestic and imported goods across the tax categories, one may defend an asymmetry in this context.  Small beer producers usually have their main market in the region.  The share of imports among beer from small brewers should, therefore, be smaller than among beer from large manufacturers. 	Ole K. Fauchald, supra note 9, at 218.  An additional implication of this part of the case is that the distinction was not based on product characteristics.
Another case, which seems to disprove the hypothesis that asymmetric impact is a necessary requirement for a GATT Article III:2 violation, is the Canada – Periodicals dispute.  The measure at issue was a prohibitive Canadian tax on advertising revenues from the Canadian edition of so called “split-run” magazines, i.e. magazines issued with similar editorial content in other countries.  The intention of this rule applying both to Canadian and to foreign magazines was to protect Canadian periodicals against competition from United States publications containing advertisements specifically targeting Canadian consumers.  
Before the panel, Canada pointed out that the tax on split-runs also covered Canadian magazines and that in fact one such magazine had ceased production of its edition for the United States.  On that basis, Canada strongly argued in favor of comparing domestic and like imported goods as classes, thus an asymmetry requirement, lest distinctions within like products should automatically run afoul of Article III:2, first sentence, even if imports on the whole benefited. 	Panel Report, Canada – Certain Measures Concerning Periodicals, WT/DS31/R, circulated 14 March 1997, DSR 1997:I, 481, paras. 3.101, 3.102, 3.103.  The United States did not principally oppose this approach, but disputed the absence of asymmetric impact.  It considered the additional (GATT Article XI inconsistent) import ban on split-run magazines to be responsible for the fact that imports might not be preponderant among split-runs. 	Id., para. 3.119.
The panel, having established the likeness of both split-run and non-split-run periodicals, determined that Canada evidently imposed on imported split-runs taxes in excess of those applied to domestic non-split-run periodicals.  On the grounds of this diagonal comparison the panel found the tax to breach GATT Article III:2, first sentence. 	Id., paras. 5.28, 5.30.  
Literally read, the Appellate Body to some extent followed this comparison “between imported split-run periodicals and domestic non-split-run periodicals” when assessing under the second sentence of Article III:2 whether the dissimilar tax was so as to afford protection to domestic production.  However, its final conclusion was that Canada afforded protection to domestic periodicals, not that it protected domestic non-split-run periodicals. 	Appellate Body Report, Canada – Periodicals, supra note 71, at 475–476 (section VI.B.3).
Strictly speaking, such a conclusion in relation to domestic periodicals, as a whole, presupposes a certain form of asymmetric impact on imported substitutable magazines.  Admittedly, it remained unclear in the decision whether imported magazines would indeed more frequently be split-runs than domestic editions, 	Ole K. Fauchald, supra note 9, at 246. given that the report only refers to one United States and one Canadian magazine which both ceased their split-run edition. 	Appellate Body Report, Canada – Periodicals, supra note 71, at 476 (section VI.B.3).   However, looking at the peculiarities of the North American market, there are good reasons to assume, as the U.S.A. suggested, 	Panel Report, Canada – Periodicals, supra note 88, para. 3.119. that in the absence of both ban and tax, split-run editions on the Canadian market would disproportionately often be U.S. magazines.  Irrespective of this speculation, the tax on split-run editions is noteworthy in that it does not distinguish according to physical characteristics of the product, but on the basis of the destination of a part of the production.  Canada imposed the tax if the product of whatever origin was also sold abroad.  The tax, therefore, did not prevent imports together with the sale of domestic products, as is typically the case with origin-neutral legislation, but imports together with exports.  In other words, lifting the tax (and the ban) would not result in easier imports together with easier domestic production of the previously restricted kind for the domestic market.  Thus, Canadian magazines would face additional competition from U.S. split-runs, but there would not be additional (potential) competition from domestic editions.  This might not be accurate in absolute terms because, without the restrictions, new editors might establish in Canada with a view to selling split-run editions in both countries, and this effect is greater than across the border.  Nonetheless, the assumption should still hold as a tendency, so that there would not be an equivalent amount of additional domestic competition.  Following that reasoning, the tax on split-run editions did have an asymmetric impact on imported magazines. 	See also Sydney M. Cone, III, The Appellate Body and Harrowsmith Country Life, 32 J. World Trade, No.2, at 103 (1998), according to whom the typical split-run edition is the Canadian regional edition of a U.S. magazine.
E.	Asbestos
1.	The Decision
The recent Asbestos dispute is highly interesting given the contrast between the reports of the panel and the Appellate Body, not only in relation to “likeness”, but also as regards “less favorable treatment”.  The panel, after finding Asbestos products to be like the domestic substitutes (PVA, cellulose or glass fiber and fibro-cement), established less favorable treatment in a bluntly diagonal manner.  It contented itself with the trivial observation that the French asbestos ban de jure treated imported asbestos products less favorably than the like domestic substitutes.  The distribution of imported and domestic goods across the two regulatory categories, banned and allowed, in other words, the relative incidence of the ban, received no attention whatsoever.  The panel was the first to draw the logical conclusion from the diagonal approach: that the origin-neutral distinction amounted to de jure discrimination. 	Panel Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS/135/R, circulated 18 September 2000, paras. 8.155, 8.156.  Usually, only the concept of de facto discrimination occurs in the context of formally origin-neutral rules.  However, on the basis of the diagonal approach, the distinction in the law itself triggers the discrimination finding, not the factual characteristics of the goods of different origin. 	One could oppose that even the diagonal approach requires some facts, namely that at least one (potential) import suffers and one actual domestic product benefits from the distinction.  This is, however, a largely theoretical obstacle having hardly any significance in practice.
Considering the undisputed health risks of asbestos products, the Appellate Body denied their likeness compared to the safer substitute products and in this respect reversed the panel’s findings.  The question of less favorable treatment, therefore, was no longer relevant in this appeal.  Nevertheless, the Appellate Body dedicated the following obiter dictum to this condition:  
100.	We recognize that, by interpreting the term “like products” in Article III:4 in this way, we give that provision a relatively broad product scope – although no broader than the product scope of Article III:2.  In so doing, we observe that there is a second element that must be established before a measure can be held to be inconsistent with Article III:4.  Thus, even if two products are “like”, that does not mean that a measure is inconsistent with Article III:4.  A complaining Member must still establish that the measure accords to the group of “like”  imported  products “less favourable treatment” than it accords to the group of “like”  domestic  products.  The term “less favourable treatment” expresses the general principle, in Article III:1, that internal regulations “should not be applied … so as to afford protection to domestic production”.  If there is “less favourable treatment” of the group of “like” imported products, there is, conversely, “protection” of the group of “like” domestic products.  However, a Member may draw distinctions between products which have been found to be “like”, without, for this reason alone, according to the group of “like”  imported  products “less favourable treatment” than that accorded to the group of “like”  domestic  products.  In this case, we do not examine further the interpretation of the term “treatment no less favourable” in Article III:4, as the Panel's findings on this issue have not been appealed or, indeed, argued before us. 	Appellate Body Report, EC – Asbestos, supra note 5, para. 100.
2.	Interpretation
The penultimate sentence of this paragraph, the statement “… without, for this reason alone …”, perfectly matches the question whether the diagonal test is accurate: under the diagonal approach applied by the panel, a distinction between like products is a sufficient condition for less favorable treatment.  There only needs to exist some national goods in the sub-group receiving the better treatment and some (potential) like imports in the sub-group receiving the worse treatment.  Instead of diagonally comparing sub-groups, the Appellate Body kept comparing the treatment accorded to the “group of ‘like’ imported products” with the treatment of the “group of ‘like’ domestic products”.  The group in singular implies that there is only one group on each side which must, therefore, include all of the like products, whether favored or disfavored, under the origin-neutral measure. 	Equally interpreting paragraph 100 as supporting the comparison between the groups as a whole: Robert Howse & Elisabeth Tuerk, supra note 31, at 297–298 and note 55; Simon Lester & Kara Leitner, supra note 74, at 15; Joel P. Trachtman, Decisions of the Appellate Body of the World Trade Organization, European Communities – Asbestos, available at <http://www.ejil.org/journal/curdevs/sr13-02.html>, visited 4 February 2002.    Applying such an aggregate comparison, it makes perfect sense that a distinction between like products does not necessarily result in less favorable treatment of the entire group of imports, although some like imported products (necessarily) do receive worse treatment than some like domestic goods.  For instance, there is no less favorable treatment, when the quantitative ratio between favored and disfavored products is equivalent on both sides and the measure imposes no burden which is qualitatively heavier for foreign goods (asymmetric intensity 	See supra section III.A.2, note 10.).  The use of italics to designate and emphasize the origin of goods further supports this reading that the burden must specifically affect imports, thus the discriminatory effects must indirectly be related to origin. 	Similar Joel P. Trachtman, supra note 99; Simon Lester & Kara Leitner, supra note 74, at 15.  
This interpretation accords well with the semantic equivalence the Appellate Body gives to “less favorable treatment” and “protection to domestic production”, the paradigms of GATT Article III:4 and Article III:1 respectively.  In particular, the Appellate Body again speaks of “‘protection’ of the group of ‘like’ domestic products”, i.e. the entire group of all foreign goods meeting the requirements of likeness.  
The Appellate Body included paragraph 100 recognizing the broad scope it gave to the “like product” scope.  It appears to wish to balance this broad scope by emphasizing “less favorable treatment” as a second condition in GATT Article III:4.  Contrary to the diagonal approach, only the asymmetric impact test truly represents an additional legal requirement and is able to function as a filter.  This supports the hypothesis that the Appellate Body intended to reject the diagonal approach for the “less favorable treatment” comparison.  
However, other interpretations of the Appellate Body’s obiter dictum have been suggested.  For instance, the statement that distinctions between like products do not necessarily amount to less favorable treatment of like imports has been interpreted as a mere restatement of an earlier proposition: in U.S. – Section 337 the panel stated that different treatment of imports need not be less favorable, because it could also be more advantageous. 	Panel Report, U.S. – Section 337, supra note 10, para. 5.11.  However, the origin-neutral asbestos ban at issue certainly did not suggest any possible advantage for the whole group of like imports compared to their domestic counterparts.  In order to make that reading plausible, one therefore has to isolate the Appellate Body’s statement from the case and also from its context in paragraph 100, namely the paradigm of group comparisons.  More importantly, the described reading also reduces the penultimate sentence of the obiter dictum to the trivial statement that “different” need not be worse, since it could also be better or equally good.  It is doubtful that the Appellate Body made the effort of an obiter dictum for such a purpose. 	See also Robert Howse & Elisabeth Tuerk, supra note 31, at 297–298, note 55, who criticize that such a reading would, because of the paradigm of the comparison between the entire groups of like products, reverse another proposition established since the Section 337 case: that instances of less favorable treatment cannot be balanced with instances of more favorable treatment.  See Panel Report, U.S. – Section 337, supra note 10, para. 5.14 and infra section IV.F.  The continuing validity of this proposition has been confirmed in the Appellate Body Report, United States – Section 211 Omnibus Appropriations Act of 1998, WT/DS176/AB/R, adopted 1 February 2002, paras. 262 and 264.    
For the same reasons, paragraph 100 is not a restatement of an Appellate Body finding in Korea – Beef. 	See, however, Gabrielle Marceau, L’affaire « CE – Amiante » et la nouvelle jurisprudence de l’Organe D’appel de l’OMC concernant les risques à la santé, 39 Annuaire canadien de Droit international 213, 217–218 (2001).  The measure at issue in that case provided for separate channels of distribution for imported and domestic goods, i.e. butchers selling domestic beef were banned from simultaneously selling imported beef and vice versa.  Relying on the finding of the panel in U.S. – Section 337, 	Panel Report, U.S. – Section 337, supra note 10, para. 5.11. the Appellate Body stated that a formal distinction between imports and domestic goods is neither necessary nor sufficient for a violation of GATT Article III:4, because the treatment must be “less favorable”, i.e. must modify the conditions of competition to the detriment of imports. 	Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001, paras. 135–137.  It was clear that the Korean law, unlike the French asbestos ban, provided for a formal distinction in the treatment of imported and domestic goods.  Since a difference in itself is not necessarily a disadvantage, 	See also supra note 102 and accompanying text. the Appellate Body justified its finding of less favorable treatment with a more elaborate analysis of the distinction’s impact on the market. 	Appellate Body Report, Korea – Beef, supra note 106, paras. 143–148.  Hence, also in the light of Korea – Beef, paragraph 100 of the Appellate Body Report should not be reduced to the statement that “less favorable treatment” requires, in addition to a distinction of treatment, that the different treatment of imports be less favorable. 	This is the conclusion put forward by Gabrielle Marceau, supra note 104, at 218 (2001).
Other commentators suggest that paragraph 100 supports the “aims and effects” approach. 	Robert Howse & Elisabeth Tuerk, supra note 31, at 299.  Admittedly, this approach also avoids automatic Article III violations through origin-neutral national regulation.  A supporting indication might be the Appellate Body’s reference to GATT Article III:1, one of the provisions in the GATT where the “aims and effects” test has been located.  This argument, however, is not compelling because, as witnessed in various GATT disputes, “so as to afford protection” can have other meanings than “aims and effects”.  More importantly, the Appellate Body interprets the meaning of “less favorable treatment” and coming from that concept reaches the conclusion of protection.  Proponents of the “aims and effects” test have usually located that test within the requirements “like” and “so as to afford protection”.  Under the “aims and effects” approach, the products in question are no longer considered to be like, or the measure to afford protection, once the legislative purpose has been accepted as non-protective.  
However, once likeness has been established according to the two-stage approach practiced in the WTO jurisprudence, it is not apparent how this prior finding of likeness can be reversed at the subsequent stage of the legal examination, i.e. less favorable treatment, in view of the aim of the measure.  In “less favorable treatment”, the criterion at issue in paragraph 100, it also seems impossible to consider, in addition to the design and the effect of the measure, whether its aim is legitimate enough to offset a discriminatory effect.  Thus, the “less favorable treatment” test operates in an objective manner irrespective of legislative purpose.  Its result fundamentally depends on how imported and domestic goods are compared and what kind of discriminatory effects the measure displays.  It is precisely the thesis of this paper that and why it matters so essentially how one compares the treatment accorded to imported and like domestic products, namely in a diagonal manner or by comparing the groups of like products as aggregates.  
A final comment on the status of paragraph 100 as obiter dictum: the fact that this statement is not part of the ratio makes it in no way irrelevant.  Even the ratio of the decisions is not formally binding as precedent in the WTO.  The obiter dictum indicates that the Appellate Body voluntarily and deliberately intended to make a point.  One may, therefore, expect that the passage will gain significance in the future. 	See also Robert Howse & Elisabeth Tuerk, supra note 31, at 289, 297, 298.  The proposed interpretation of this part of the report, that is, the requirement of an asymmetric impact 	In this direction see also Simon Lester & Kara Leitner, supra note 74, at 15. would make it remarkable given the background of the panel report and the ambiguous preceding jurisprudence highlighted above.  Only future cases, however, can give final clarity on the Appellate Body’s exact meaning.  
F.	Section 337?
It has been suggested that the approach of paragraph 100, i.e. the comparison between the two entire groups of like products, and hence the asymmetric impact test, departs from established GATT jurisprudence on Articles III:4 and III:2. 	Simon Lester & Kara Leitner, supra note 74, at 15.  The panel in U.S. – Section 337 understood “the ‘no less favourable’ treatment requirement of Article III:4 [to be] applicable to each individual case of imported products.”  Since then, panels and the Appellate Body have consistently rejected “any notion of balancing more favourable treatment of some imported products against less favourable treatment of other imported products.” 	Panel Report, U.S. – Section 337, supra note 10, para. 5.14.  See also Panel Report, U.S. – Taxes on Automobiles, supra note 81, paras. 5.47, 5.48; Panel Report, United States  Standards for Reformulated and Conventional Gasoline, WT/DS2/R, circulated 29 January 1996, DSR 1996:I, 29, para. 6.15. 
In a certain way, the comparison of the entire groups of like products amounts to such balancing, because those two groups contain goods which benefit as well as goods which are disadvantaged by the measure.  The requirement of asymmetric impact implies that disadvantages for one sub-group can be offset with advantages for another sub-group, provided that the sub-groups are equally prevalent among imported and domestic goods.  However, the Section 337 dispute dealt with a rule applicable only to goods of foreign origin, thus a case of overt discrimination, 	The same is true for the most recent confirmation of the inadmissibility of “balancing” in the Appellate Body Report, U.S. – Section 211 Appropriations Act, supra note 103, paras. 262 and 264.  See id., paras. 264, 268, 279–280. not one of  de facto discrimination. 	Also John H. Jackson et al., Legal Problems of International Economic Relations 522 (3rd ed. 1995); Robert Howse & Elisabeth Tuerk, supra note 31, at 297–298, note 55; Robert E. Hudec, supra note 31, at 622.  The opposite suggestion in relation to Section 337 in the Decision by the Arbitrators (under Article 22.6 of the Dispute Settlement Understanding), EC – Bananas III, WT/DS27/ARB, circulated 9 April 1999, para. 10.86, note 39, must be based on a different concept of de facto discrimination.  Contrary to facially discriminatory measures, and with the exception of measures imposing a burden that is qualitatively heavier for imported goods, origin-neutral rules by definition never provide for less favorable treatment within the same regulatory sub-group because imports and domestic products receive identical treatment. 	See supra section III.A.4, and the first illustration supra in section III.A.3.a).  The illustration reflects with different rows the two regulatory sub-categories of like products resulting from the legislative differentiation.  The dotted arrows represent the comparison within those sub-categories.  By definition, this comparison shows equal treatment.  In contrast, in the case of a disadvantageous origin-based differentiation, this comparison would show less favorable treatment.  Hence, the rejection of the “on the whole” comparison in this jurisprudence, i.e. the inadmissibility of “balancing” and the insistence of equally favorable treatment for every products, cannot simply be transferred to origin-neutral rules. 	Unlike other reports, and only in the context of “not similarly taxed”, this is what the Appellate Body did in its Report in Canada – Periodicals, supra note 71, at 474 (section VI.B.2).  
Arguably, it is always legitimate to compare directly the treatment of imported and domestic goods within sub-groups of likeness.  Simultaneously, this defends the application of the aggregate group comparison to origin-neutral rules, but not to origin-based ones.  In addition, no one would argue in favor of balancing origin-based disadvantages with advantages for some of the affected goods flowing from different laws.  Why should it be different, if the source of the advantage is another aspect of the same law which fails to offset the less favorable elements in the case of every 	See Panel Report, U.S. – Section 337, supra note 10, paras. 5.16, 5.17. import?  Hence, there is no contradiction between the asymmetric impact requirement and the “no balancing”-jurisprudence on origin-based discrimination.  Neither can this proposition serve as a basis for the diagonal approach in origin-neutral contexts. 	See however Simon Lester & Kara Leitner, supra note 74, at 14–15, for the opposite opinion.  
G.	Conclusion
The review of the jurisprudence reveals significant inconsistencies in a relative sense, but displays few of the extremes that are theoretically conceivable under the two approaches.  Panels and the Appellate Body hardly ever applied a straightforward diagonal test. 	It is therefore open to question whether the “traditional interpretation” truly reflects a diagonal test.  See supra note 8.  The reasoning, although not the facts, in the Asbestos panel report, in Canada – Periodicals and one finding in Malt Beverages probably come the closest.  Without being explicitly declared a necessary condition for a violation, asymmetry plays a significant role in most of the relevant decisions.  Hinting at a requirement of some asymmetry, the Appellate Body Report in Asbestos could be a further step in that direction.
V.	European Communities Law
The legal system of the European Communities is a few years younger than the GATT, but has developed a much higher case-density over the years.  This faster and more intensive legal development is due to the litigation activity of the European Commission and, even more importantly, private rights of action.  Therefore, the various non-discrimination provisions contained in the EC Treaty have been applied to formally neutral rules far more frequently than in the GATT/WTO.  Despite the significant differences between the two legal systems, this makes it worthwhile to position the EC jurisprudence in the field of tension between asymmetry and diagonal approach.
A.	Tax Discrimination
The tax discrimination prohibition in Article 90 EC 	Article 90 (ex Article 95) of the Treaty Establishing the European Community, 25 March 1957, 298 U.N.T.S. 3, as amended (1997 O.J. (C 340) 173–308), provides:
No Member State shall impose, directly or indirectly, on the products of other Member States any internal taxation of any kind in excess of that imposed directly or indirectly on similar domestic products.
Furthermore, no Member State shall impose on the products of other Member States any internal taxation of such a nature as to afford indirect protection to other products. is very similar to GATT Article III:2, except that the EC Treaty does not provide for a written exception or justification like GATT Article XX.  This difference obviously makes the diagonal approach even more problematic than it already is in the GATT context.  Another difference is that the high number of cases has also resulted in a considerable amount of academic writing which did not fail to address the topic of this paper.  For reasons of space, this section will therefore not reproduce an analysis of the case-law, but confine itself to a general description of the most relevant aspects.  
The Court of Justice has not only relied on asymmetric effects in condemning discriminatory taxes in a large number of cases, but also has dismissed repeatedly violation claims where it found that the taxes generated a symmetric effect. 	For instance in Case 243/84, John Walker [1986] ECR 875, para. 23 and in Case 200/85, Commission v. Italy [1986] ECR 3953, paras. 21, 24.  See also Case 196/85, Commission v. France, [1987] ECR 1597, para. 10.  For an analysis of the case-law see Barbara Balke, Steuerliche Gestaltungsfreiheit der Mitgliedstaaten und freier Warenverkehr im Europäischen Binnenmarkt 109–129 (1998); Paul Farmer & Richard Lyal, EC Tax Law 69, 70, 75 (1994); Massimiliano Danusso & Ross Denton, Does the European Court of Justice Look for a Protectionist Motive under Article 95?, 1990 LIEI, No. 1, at 67, 87; Wolfgang Schön, Der freie Warenverkehr, die Steuerhoheit der Mitgliedstaaten und der Systemgedanke im europäischen Steuerrecht, 36 Europarecht 341, 351–352 (2001).  The latter is precisely the piece of evidence that does not (yet) exist with equal clarity and certainty in the GATT/WTO jurisprudence. 	See supra section IV.C.  
Asymmetric impact on imports as a condition for a violation of Article 90 EC has also received widespread support 	A.J. Easson, Taxation in the European Community 61–63 (1993); Paul Farmer & Richard Lyal, supra note 123, at 69, 75; Barbara Balke, supra note 123, at 128–129; Wolfgang Schön, supra note 123, at 351.  and only little criticism 	E.g. Gregory P. Lubkin, Is Europe's Glass Half Empty or Half Full? Alcoholic Beverages Taxation and the Development of a European Identity, 3 Colum. J. Eur. L. 357, 395–396 (1997/98). in the academic literature.  Namely, it has been supported with the consideration that a national legislator is not obliged to treat all “similar products” identically. 	Wolfgang Schön, supra note 123, at 344.  Where practical reasons preclude the application to imports of the objective criteria that domestically serve to differentiate within similar products, it is inconsistent with Article 90 EC to grant an advantage, of which all similar imports are deprived, to some similar domestic goods. 	Id., at 346, referring to Case 45/75, Rewe-Zentrale, [1976] ECR 181, para. 15; Case 127/75, Bobie, [1976] ECR 1079, para. 4; Case C-152/89, Commission v. Luxembourg, [1991] ECR I-3141, paras. 18–20; Case C-213/96, Outokumpu, [1998] ECR I-1777, paras. 39–41.
The Court of Justice has been criticized, however, for not being consistent in its application of the asymmetry approach.  For instance, the Court is considered to be overly generous in some cases in accepting that the effects of a tax are symmetric, although no domestic products fall into the highest tax bracket. 	A.J. Easson, supra note 125, at 62, referring to Case C-132/88, Commissionn v. Greece, [1990] ECR I-1567, paras. 18–20, where the Court reasoned that the tax encouraged consumers to purchase the less heavily taxed smaller cars, one tax category of which included only cars of foreign manufacture and the other both imported and domestic cars.  For a different reason why a regulatory differentiation, which in fact disfavors only imported products, may nevertheless be permitted under the asymmetry approach, see the discussion infra in section X.B, text accompanying notes 212–218, and A.J. Easson, supra note 125, at 64.  Another observation is that it seems sufficient for the Court to reject an asymmetry claim if both imports and domestic goods face the higher tax, irrespective of the fact that the lower tax benefits almost exclusively domestic goods. 	Paul Farmer & Richard Lyal, supra note 123, at 74; A.J. Easson, supra note 125, at 62.
The literature remains unsettled on the question whether, according to the case-law, an innocent legislative motive is able to exonerate the Member State in a case where the legislation produces an asymmetric impact to the detriment of imports. 	Massimiliano Danusso & Ross Denton, supra note 123, at 80, 82 and 87; Wolfgang Schön, supra note 123, at 351–352.  Skeptical: A.J. Easson, supra note 125, at 64; objecting: Barbara Balke, supra note 123, at 121, note 121.    This is the question that is familiar in connection with the WTO under the label “aims and effects”.  More importantly, it is also somewhat contentious whether the asymmetry rationale, as opposed to the diagonal test, applies only to Article 90(2) EC, 	Renée Barents, Nieuwe ontwikkelingen met betrekking to het fiscale discriminatieverbod van artikel 95 EEG-Verdrag, 12 Sociaal-Economische Wetgeving 767, 773–776 (1991).  Also, although less clearly, Steven R. Swanson, The Concepts of Similarity and Indirect Protection under EEC Treaty Article 95, 15 Vand. J. Transnat’l L. 277, 285; and 299, 304, 306 (1982). the functional equivalent to GATT Article III:2, second sentence, or also to Article 90(1) EC, 	Barbara Balke, supra note 123, at 128, pointing to Case 140/79, Chemial Farmaceutici, [1981] ECR 1, para. 18 and Case 46/80, Vinal v. Orbat, [1981] ECR 77, para. 18.  See also Case 127/75, Bobie, [1976] ECR 1079 and Wolfgang Schön, supra note 123, at 350–352.   the provision matching GATT Article III:2, first sentence.  
B.	Sex Discrimination
In the area of sex discrimination, for instance in Article 141 EC, 	The first paragraph of Article 141 EC (ex Article 119) provides:
Each Member State shall ensure that the principle of equal pay for male and female workers for equal work or work of equal value is applied. the Court of Justice has developed a consistent jurisprudence under the term “indirect discrimination”, outlawing sex-neutral differentiations which hit predominantly one sex and do not serve a legitimate objective. 	Since Case 96/80, Jenkins v. Kingsgate [1981] ECR 911.  Most clearly since Case 170/84, Bilka-Kaufhaus, [1986] ECR 1607, para 11; Case 171/88, Rinner-Kühn, [1989] ECR 2743, para. 16.  Leaving aside the possibility of justification, it becomes apparent how far a diagonal approach would lead: even a minimum age for the purchase of alcohol would result in a prima facie sex discrimination, because there are women above the age treated better than men below the specified age.  Transferred to the area of national and most-favored-nation treatment, one conceptual difference, admittedly, weakens this reductio ad absurdum: these obligations mostly	Not, however, the national treatment provision in Article 3.1 of the Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C of the WTO Agreement, supra note 1. contain the limiting notion of likeness, similarity or substitutability, which narrows their scope.  
VI.	Positions Expressed in the WTO Related Literature
Given the ambiguous jurisprudence on origin-neutral national measures, one might expect a vivid debate on this question in the literature.  This is also the case as far as the adoption or rejection of the “aims and effects” test is concerned.  In contrast, the question examined here, i.e. under what conditions an origin-neutral measure amounts to less favorable treatment, protection or the denial of an advantage, has so far received surprisingly little attention.  
Indeed, the general description of national treatment is that it precludes the application of more stringent requirements to imported goods than to domestic products.  In order to address measures that do not openly discriminate against imports, yet are highly burdensome for foreign producers, the world trading system developed additional regimes like the Agreement on Technical Barriers to Trade (TBT Agreement) 	The TBT Agreement is part of Annex 1A of the WTO Agreement, supra note 1. and the SPS Agreement. 	Alan O. Sykes, supra note 29, at 66, 69, 70.
It also appears that the possibility of de facto discrimination is sometimes altogether neglected. 	William D. Zeller, Countertrade, the GATT, and the Theory of the Second Best, 11 Hastings Int'l & Comp. L. Rev. 247, 272 (1988): “[d]istinctions among goods are permissible”.  Paradigmatic is an official GATT publication on the sensitive topic of environmental protection.  This publication states that “non-discriminatory environmental policies ordinarily would not be subject to any GATT constraints.”  Specifically, “sales taxes on products that can create pollution … or favourable tax treatment of environmentally friendly products would not normally be open to challenge.”  Before turning to the Standards Code (the predecessor of the TBT Agreement) and the regulation of production methods, the conclusion reads: “[g]enerally speaking, a country can do anything to imports or exports that it does to its own products.” 	GATT Secretariat, Trade and the Environment, 1 Int’l Trade 1990–91 pp. 19, 22–23 (1992).
On the other hand, the problem of formally origin-neutral measures was recognized quite early.  At the Review Session, 	The Review Session took place from 28 October 1954 to 8 March 1955 and resulted in several amendments to the text of the GATT.  See GATT, Analytical Index: Guide to GATT Law and Practice, vol. 1, 7 (6th ed. 1995). the Swedish delegate proposed, in vain, the adoption of an interpretative note on GATT Article III:2, second sentence.  The note should have made clear that this provision does not prohibit internal taxes assisting the production of a particular domestic product (e.g. butter) at the expense of another product (e.g. oleomargarine) of which there is a substantial domestic production.  This suggestion relied on a statement from the negotiating history of the Havana Charter. 	See infra, section IX.D, text accompanying note 193.  The working party did not appear supportive of the proposal, but took note of the Swedish statement that the proposed interpretation was still valid. 	BISD 3S/205, 210 (1955).  
One view is to call these statements a “gentlemen’s agreement exception to Article III”, given the prevalence of the origin-neutral kind of protective internal taxation illustrated by the butter/oleomargarine example.  This view simultaneously rejects the generalization of such a limited interpretation.  It is believed that it would rob the second sentence of Article III:2 of most or all of its meaning if it were only applicable to situations in which there is no (substantial) domestic production of the more heavily taxed product. 	Kenneth W. Dam, The GATT 118–119 (1970).  The opinion that cases like the butter/oleomargarine example are violations of Article III:2, second sentence, has received further support in the literature. 	Paul Demaret & Raoul Stewardson, supra note 84, at 35 with note 118, p. 63 (1994).  The authors, however, consistently rely on asymmetries in the distribution of imported versus domestic goods in alleging violations of Article III:2, second sentence.  See id., at 40.  
It appears that there is a widespread view, especially among proponents of the “aims and effects” approach, which does not intentionally defend the diagonal approach, but assumes that any origin-neutral differentiation between like or directly competitive products violates Article III. 	See e.g. Frieder Roessler, Diverging Domestic Policies and Multilateral Trade Integration, in Fair Trade and Harmonization, vol. 2, 21, 25–26, 30 (Jagdish Bhagwati and Robert E. Hudec eds., 1996); Aaditya Mattoo & Arvind Subramanian, Regulatory Autonomy and Multilateral Disciplines: The Dilemma and a Possible Resolution, 1 Journal of International Economic Law 303, 304, 308, 310, 313 (1998).  Most commentators, however, seem to take an asymmetric impact requirement for granted in the context of most-favored-nation and national treatment, sometimes implicitly 	John H. Jackson, supra note 35, at 258–259; Daniel A. Farber & Robert E. Hudec, Free Trade and the Regulatory State: A GATT's-Eye View of the Dormant Commerce Clause, 47 Vand. L. Rev. 1401, 1422 (1994); Robert Howse & Donald Regan, The Product/Process Distinction – An Illusory Basis for Disciplining ‘Unilateralism’ in Trade Policy, 11 EJIL 249, 267 (2000); David M. Driesen, supra note 16, at 348–351, 356–357; Steve Charnovitz, A Taxonomy of Environmental Trade Measures, 6 Geo. Int'l Envtl. L. Rev. 1, 30 (1993); Steve Charnovitz, The North American Free Trade Agreement: Green Law or Green Spin?, 26 Law & Pol'y Int'l Bus. 1, 12 (1994). and somewhat ambiguously, 	See John H. Jackson et al., supra note 116, at 522 (3rd ed. 1995).  See also Robert E. Hudec, supra note 31, at 639 in the GATS context, whilst the description in the GATT context is based on a diagonal approach, see id., 625, 626. sometimes explicitly. 	John H. Jackson, supra note 16, at 1236–1237, 1238; Shannon Hudnall, Towards A Greener International Trade System, 29 Colum. J.L. & Soc. Probs. 175, 185 (1996); Robert Howse & Elisabeth Tuerk, supra note 31, at 297–298, note 55; Robin L. Van Harpen, Mamas, Don’t Let Your Babies Grow up to Be Cowboys: Reconciling Trade and Cultural Independence, 4 Minn. J. Global Trade 165, 191 note 130 (1995); James Salzman, Sustainable Consumption and the Law, 27 Envtl. L. 1243, 1284 (1997).
Only a few publications have made the question of an asymmetry requirement their main focus.  Amongst these one finds considerable support for such a requirement in the context of GATT Article III:2.  This support mainly stems from a fear of an undue restraint on the freedom of WTO Members to choose among available strategies in pursuit of legitimate policy objectives.  For instance, in order to internalize environmental externalities, Members might wish to adopt progressive tax rates, grant specific tax preferences or introduce other types of tax schemes which differentiate between products on the basis of their respective ecological impact.  Relying on the purpose and wording of Article III, this opinion rejects the diagonal approach for origin-neutral national measures. 	Ole K. Fauchald, supra note 9, at 117, 223, 224, 229, 245, 400.  The same rationale – support for asymmetry and rejection of the diagonal test – applies to Article I:1 in relation to border measures.  As far as the cross-reference to Article III is concerned, i.e. the obligation of most-favored-nation treatment in relation to taxation and regulation, this opinion considers that even an asymmetric impact on the imports from different countries does not qualify for a violation.  The justification for this position is that it would be excessively burdensome for a Member to achieve equal effects on the competitiveness of the entire group of like imports from each individual country.  Ensuring this neutrality in the relationships between all other countries taken individually is far more difficult than preventing an advantage for like domestic goods as a whole to the detriment of the entire group of like imports from all other Members, taken together. 	Ole K. Fauchald, supra note 9, at 248, 250, 251, 252.  This argument and comparison between most-favored and national treatment assumes that a national treatment assessment consists of the comparison between only two groups: domestic products and like imports from all other sources taken together.  The other assumption is that, in contrast to national treatment, the assessment of most-favored nation treatment requires an examination of the treatment accorded to imports from one Member as compared with the treatment of imports from one other country.  On the question of whether these assumptions are correct, see infra section X.C, text accompanying notes 224–229.  It is indeed likely that among over 140 Members there is at least one which, taken individually, does not produce all the sub-categories of like products available in other parts of the world.  
There is also the more nuanced position which lauds the asymmetric impact requirement for the reduced intrusion of GATT obligations into domestic regulatory regimes and the resulting greater flexibility for objective distinctions between products.  Suggested arguments in favor of this possible approach are the wording of Articles III:2 and III:4, as well as the purpose of Article III and the WTO Agreement to avoid origin-related discrimination. 	William J. Davey & Joost Pauwelyn, supra note 8, at 38–40.  Doubts arise from an alleged shift of the attention from competitive opportunities to trade flows and a possibly inappropriate shift of the burden of proof at the expense of the complaining party. 	Id., at 41.  As regards the “trade flows” criticism, see infra section IX.C, text accompanying notes 185–187.  
VII.	The Scope of the Question
It is possible that the prevalence of the “aims and effects” debate is responsible for the modest attention paid to the interpretation of the requirements “less favorable treatment”, taxation “in excess” or “so as to afford production”, and “advantage” in the context of origin-neutral rules.  That prevalence is understandable against the background of the two reports of the early 1990s which followed the “aims and effects” approach. 	Panel Reports, U.S. – Malt Beverages, supra note 6, and U.S. – Taxes on Automobiles, supra note 81.  For the time being, however, the jurisprudence has taken another direction, and therefore the question as to what regulatory and objective factual circumstances amount to discrimination gains increased significance.  
In the current absence of an “aims and effects” test, the scope of GATT Articles I and III determines how often governments need to rely on Article XX in order to justify their laws and practices.  As described above, the diagonal comparison results in a broad scope of the non-discrimination obligations.  Even a rule which favors the overwhelming majority of imports and places the vast majority of like domestic products at a disadvantage would still amount to a breach of Article III.  The only condition is that there is some regulatory or tax distinction and at least one (potentially) imported unit of the disfavored type as well as one domestically produced unit of the favored kind.  
With this qualification, the national treatment rule is no longer a prohibition of discrimination on grounds of origin, but becomes an obligation of equal treatment (invocable only on behalf of imports).  A measure would only escape Article III where it precisely respects the limits of likeness or direct substitutability, i.e. it does not leave out any product that would still fall into the same category of like or substitutable products.  
These qualifications, potentially limiting an otherwise excessive reach of the non-discrimination rules, might appear more significant than they truly are.  Given the ever-increasing product differentiation and the constant invention of new goods in the post-industrial age, there appears to exist an ever denser, continuous range of products. 	An indication of this development is the continuously increasing number of tariff positions for differently defined products.  This phenomenon arguably is not only due to the emergence of new products that previously did not exist, but also to increasing product variation in sectors where there used to be less diversity.  The degree of the difference between distinct (yet similar) products thus diminishes as it relates to increasingly fine details.  Some of these will always be sufficiently similar in functionality and other characteristics to qualify for likeness and competitiveness.  It will often be difficult for the regulator to avoid distinguishing within such segments when imposing a product related standard, and even impossible where these segments overlap.  The regulator might precisely want to draw such distinctions between risky and safe, or environmentally harmful and friendly, sub-types of goods in order to affect the consumers’ choice between competing goods. 	Paul Farmer & Richard Lyal, supra note 123, at 69.  These differences will not always suffice to make the sub-types unlike one another, especially in light of a broad concept of likeness. 	Appellate Body Report, EC – Asbestos, supra note 5, para. 100, with respect to Article III:4.   Denying direct competitiveness and substitutability on such grounds is even more difficult.
The case that there is no (potential) import of the disadvantaged type or no domestic production of the favored kind, certainly exists, but arguably is not too frequent and increasingly rare.  The international trend throughout the history of the GATT has not only been marked by product differentiation in many countries, but also by strongly increasing trade and the move from inter- to intra-industry trade.  Hence, in most cases, there is a potential import of the type of product which faces a prohibition or a higher tax and a national production favored by that rule. 	“Virtually always” according to Simon Lester & Kara Leitner, supra note 74, at 14.  
The same applies in the context of GATT Article I:1, only that imports from one country have to be compared with imports from another country.  In the area of taxation and regulation, there would thus still be a GATT violation in the event that there is no favored domestic production, provided that another country is able to import that item.  Also border measures would come under this kind of scrutiny whenever they cross boundaries of likeness.  For instance, tariff classification might often differentiate at a deeper level than likeness. 	See Steve Charnovitz et al., Green Roots, Bad Pruning: GATT Rules and Their Application to Environmental Trade Measures, 7 Tul. Envtl. L.J. 299, 317 note 103 (1994).  When different tariff bindings are involved, only the lowest could arguably prevail.  
Thus, there would be no doubt that the European ban on hormone beef and a required minimum percentage of recycled glass in glass containers are incompatible with GATT Article III:4 and equally with Article I:1.  It would in fact be difficult to find measures, at least among rules applying to products on the basis of their physical characteristics, that would not contravene both national and most-favored-nation treatment.
In all those cases, the government introducing or maintaining a regulatory or tax distinction would act inconsistently with a GATT obligation and would have to resort to a justification under Article XX.  For many measures aimed at protecting health and the environment, this does not pose problems because Article XX provides for a justification ground and the measure complies with the standards of the chapeau and of necessity, if applicable.  However, Article XX contains no general justification, but only ten policy goals as justifying measures deviating from GATT obligations.  There are more legitimate policy goals to be attained by imposing taxes or restrictions on the sale of certain products and thereby distinguishing between product categories. 	See also Edward S. Tsai, “Like” is a Four-Letter Word – GATT Article III's “Like Product” Conundrum, 17 Berkeley J. Int'l L. 26, 54 (1999).  For instance in the realms of culture, consumer protection (beyond life and health) and socio-economic policies in general (e.g. luxury tax), Article XX is not available.  Several commentators have noted in support of “aims and effects” that Article XX imposes a significant burden on the state which may be inappropriate for origin-neutral measures. 	Robert E. Hudec, supra note 31, at 622; Frieder Roessler, supra note 146, at 30; Daniel A. Farber, supra note 60, at 1298; Aaditya Mattoo & Arvind Subramanian, supra note 146, at 307–308.   
In the countless cases in which the diagonal approach leads to a breach of GATT Article I or III, Article XX will impose significant restrictions on the exercise of national regulatory and fiscal autonomy.  Wherever those standards are not satisfied, WTO Members partially lose their ability to affect the behavior of producers and consumers with legislative means in order to remedy market inefficiencies. 	Ole K. Fauchald, supra note 9, at 217.  Theoretically, Members could always maintain these measures for domestic goods while sparing like imports by according to them the best treatment available domestically for any of the different sub-categories within the entire group of like products.  In the global economy, however, governments usually attempt not to impair the competitiveness of their producers.  Therefore, the option of reverse discrimination (treating imports better than domestic products) seems widely impractical. 	See also Ole K. Fauchald, supra note 9, at 236; Paul Farmer & Richard Lyal, supra note 123, at 69.
Wherever the diagonal approach mandates the abolition of regulatory distinctions, it would thus exert pressure towards internal harmonization. 	See also Ole K. Fauchald, supra note 9, at 400.  Despite this broad scope of the prohibitions provided for in GATT Articles I and III, there would, however, be no necessary simultaneous liberalization or deregulation effect.  In contrast, in the European Community, the fundamental freedoms (free movement of goods, labor and capital, freedom of establishment and free provision of services) have produced such a deregulatory liberalization effect.  However, this is due to the fact that the Court of Justice to a large extent interprets those fundamental freedoms as prohibitions of disproportionate restrictions, not just of discrimination. 	An exception is Article 90 EC, the provision mandating non-discrimination in the area of internal taxation of goods.  See supra section V.A.  Hence, the Member States of the European Communities had to abolish or relax a great number of national laws because the Court of Justice found them to be more restrictive than necessary.  In contrast, the remedy for a most-favored-nation or national treatment violation is not the abolition or reduction of the burden imposed by the GATT inconsistent law, but only the abolition of the disadvantage imposed on like imported products.  In the case of a national law providing for a distinction between like products, the WTO Member can abolish the disadvantage by equalizing the formerly diverse treatment among the entire group of like products.  This equalization can occur at whatever level, 	E.g. Panel Report, 1987 Japan – Alcoholic Beverages, supra note 49, para. 5.13. be it at the level of the more favorable treatment preexisting within the entire group of like products, at the level of the preexisting less advantageous treatment, or at any other, more or less restrictive, level.  Thus, compared with the situation prior to the abolition of the discrimination, the new legislation is not necessarily less restrictive, whereas it necessarily harmonizes the preexisting origin-neutral disparity.  
The preceding conclusions are also valid for GATT Article I:1, even though the language (“any advantage … shall be accorded”) might give rise to the opposite impression.  The language may suggest that the best available treatment accorded to any of the sub-groups within the overall group of like products must be extended to all other sub-categories.  This, however, would overlook that the Member in question is entitled to withdraw the advantage in the sense of Article I:1 altogether, unless it has bound itself (Article II).  If it does so by equalizing the treatment within the overall group of like products, at whatever level, including a level which is less advantageous than the best treatment previously available, there no longer exists any advantage which is not accorded to all like products.  If, due to a tariff binding, GATT Article II precludes the withdrawal of the advantage granted to a part of the like products, the Member in question has no other choice but to extend the best available treatment existing for imports to all like imports originating in other Members.  
The harmonization obligation, in any event, exists in relation to imports, even if harmonization is not mandatory for domestic goods.  As already mentioned, Members may retain the differential treatment among like domestic products, but under such circumstances they must accord the best treatment, which is available to any like domestic products, to all like imports.
The described harmonization effect may be undesirable from the point of view of the policies pursued.  Indirect taxation remains possible at any harmonized level, but special excise taxes would very often contravene the GATT.  The possibility of differentiating between different classes of goods might be even more vital in regulation, since there is no equivalent to a uniform sales tax rate.  Here, the obligation of harmonization comes very close to liberalization, because the only alternative would be extending the restriction.  If, for example, the asbestos ban contravened Article III:4, France could either permit (imported) asbestos or impose an identical restriction on asbestos and all like (domestic) substitutes.  These would be the only options to remedy the national treatment violation (i.e. leaving aside justifications under Article XX).  Since it is often impossible or unrealistic to extend the restriction, the diagonal approach, therefore, in practice, resembles a market access right, 	See also Robert Howse & Elisabeth Tuerk, supra note 31, at 288, 310, 311, however, in relation to the interpretation of “like products”..  
On the other hand, one may also welcome the effects the diagonal approach potentially generates.  It expands the scope of the non-discrimination rule from a national treatment to an equal treatment obligation that prohibits distortions of competitive relationships where these distortions hurt (some) imports.  In addition, one can doubt whether the possibilities of justification in GATT Article XX are insufficient for truly legitimate, proportionate and non-protectionist national policies violating this equal treatment obligation. 
VIII.	The Current Relevance of the Question 
With just a few hundred disputes to date, the case density of the GATT/WTO system is still relatively low.  This might explain why the full potential consequences of the diagonal test have not yet become apparent in practice.  The above synopsis of the dispute settlement reports so far has shown that panels and the Appellate Body never mandated an asymmetric impact test and that nonetheless all cases represented some form of asymmetric impact on the exports of the complaining party.  If there were a systemic guarantee that Members normally would not bring symmetric cases where the negative impact on imports and domestic products is equivalent, the topic of this paper would be largely academic.  
Speculating about the (distant) future, WTO obligations with direct effect in the domestic legal orders would certainly unleash the full potential of the diagonal approach thanks to the commercial interest of market operators.  For the time being, one can assume that countries only bring cases when they have something to gain.  That would not be the case if, overall, their exports benefit and suffer equally under the practice of the country of destination.  This cannot be taken for granted, however, as it may well be that the disadvantaged sector has better access to the political or administrative institutions which decide on the introduction of a WTO complaint.  It might also be that the overall effects of the measure at issue are balanced between domestic goods and all imports, but not between the imports from every source country.  Then there could be a sufficient economic incentive to bring the case.  Furthermore, the history of the GATT has repeatedly shown that there can also be political, tactical incentives for bringing disputes against trading partners.  If WTO Members make use of the possibilities which the diagonal approach theoretically provides, they could overwhelm the dispute settlement system with an unlimited number of complaints.  Panels and the Appellate Body probably do not have the resources to review so generally countless origin-neutral national laws and to set the boundaries for internal regulatory action.
Even if in practice the issue is not yet of utmost urgency, it might be preferable to get things straight before they needlessly derail and corrections appear as painful jurisprudential volte-face.  The case synopsis has also shown that there already exists a tendency towards an asymmetry requirement in most of the recent Appellate Body reports.  It therefore does not seem that a clarification, as it may already have happened in paragraph 100 of the Asbestos Appellate Body Report, would seriously jeopardize the free trade discipline of the WTO.  Benefits accorded to the domestic industry at the expense of imports or to imports from one country at the expense of imports from other countries would continue to qualify as discrimination that needs to be justified.  
IX.	Hermeneutic Arguments for and Against Asymmetry 
A.	Language
Several arguments for and against the diagonal approach rely on the plain language of the provisions at issue.  GATT Articles III:4 and III:2 refer to imported “products”, and “like domestic products” in the plural, which has led to a textual argument in favor of comparing the entire respective groups, 	Ole K. Fauchald, supra note 9, at 220, 221; see also Canada’s claim in Canada – Periodicals, Panel Report, supra note 88, para. 3.109. as the Appellate Body indicates in paragraph 100 of the Asbestos report.  The designations of origin “imported” versus “domestic” could also support a requirement of discrimination related to that origin. 	William J. Davey & Joost Pauwelyn, supra note 8, at 39–40.  Article III:1, relevant directly in Article III:2, second sentence, and informing the entire Article, does not end on “a”, “some” or “any domestic production”, but on “domestic production” as a general term without specification.  
However, these arguments are not compelling given that the Note Ad Article III uses “product” in singular as does Article III:3. 	Counterargument of the U.S.A. in Canada – Periodicals, see Panel Report, supra note 88, para. 3.107.  Even if these provisions are not directly relevant in all Article III disputes, 	Ole K. Fauchald, supra note 9, at 220, note 15, therefore finds the U.S. argument unconvincing. they substantially weaken the argument that the plural determines the approach for the comparison.  GATT Article I:1 does not only express “product” in the singular.  It also refers to “any advantage” granted to “any product”, but on the other hand refers to “the like product” from other countries. 	The wording of Article I is understood as less supportive of an asymmetry requirement than that of Article III by William J. Davey & Joost Pauwelyn, supra note 8, at 40; as indication against such a requirement by Ole K. Fauchald, supra note 9, at 251.  In addition to this inconclusiveness, singulars often appear in legal provisions as pars pro toto and plurals in order to convey general validity.  It might also be exaggerated to give dispositive weight to specific words. 	Critical of such an approach in another context: Robert E. Hudec, supra note 31, at 641.  
The text of the provisions, therefore, arguably allows both the diagonal and asymmetry tests.  All the diagonal test does is select a sub-group of like imports to be compared with a sub-group of like domestic goods.  However, equally selective would be the comparison within the regulatory sub-categories. 	See supra section III.A.4, text accompanying note 14, and the dotted arrows in the first illustration supra in section III.A.3.a).  The illustration reflects with different rows the two regulatory sub-categories of like products resulting from the legislative differentiation.  By definition, origin-neutral rules then would not be able to give rise to less favorable treatment, unless the imposed burden is qualitatively heavier for imported goods (asymmetric intensity 	See supra section III.A.2, note 10.).  The concept of de facto discrimination would become widely redundant because none of the discussed cases could have resulted in a violation finding.  Such an approach would be legally unacceptable, because it relies on excluding a part of the like products from the comparison. 	Appellate Body Report, Chile – Alcoholic Beverages, supra note 72, paras. 50–52.  See also supra section III.A.4.  This leads to the question whether the diagonal approach relies on a similarly selective exclusion of a part of the like products from the picture.  The answer depends upon whether one accepts or rejects the premise that an origin-neutral measure may treat no single import less favorably than any like domestic good.  
The titles “Most-Favored-Nation Treatment” and “National Treatment” may be indicative of the basic meaning of the obligations. 	The Appellate Body has sought guidance from titles as part of the text and of the context.  See e.g. Appellate Body Report, U.S. – Section 211 Appropriations Act, supra note 103, paras. 154 and 155 (text); and Appellate Body Report, Argentina – Safeguard Measures on Imports of Footwear, WT/DS121/AB/R, adopted 12 January 2000, para. 93 (context).    Rather than stipulating general equal treatment for imports, these titles suggest that the subsequent provisions prohibit WTO Members from discriminating against imports on the basis of their origin.  An approach resulting in the prohibition of origin-neutral rules, even when they predominantly favor imports over like domestic goods, goes beyond preventing disadvantages related to foreign origin. “National Treatment” (“Most-Favored-Nation Treatment”) may suggest that a Member complies with the obligation, if it treats imports exactly the same way as its own products (imports from one Member the same as those from other countries), unless the facially origin-neutral criteria it employs result de facto in worse treatment in a majority of cases, i.e. an asymmetry.
B.	Context
In support of this suggestion, one may also refer to the context of Articles I:1, III:2 and III:4.  The exceptions and special rules in the other paragraphs of GATT Articles I and III mostly refer to origin-related discrimination.  The rule on mixing requirements in GATT Article III:5 presupposes that mixing requirements are not as such illegal, although they necessarily favor the use of one product over another.  For the second sentence of Article III:5, the Ad Note provides that substantial production of all products in question shields from a violation.
C.	Telos 
Whether the purpose of GATT Articles I and III and of the WTO Agreement in general 	See the 3rd para. of the Preamble of the WTO Agreement. is to prevent origin-related discrimination and not also discrimination in the wider sense of the diagonal approach, 	This is the position of William J. Davey & Joost Pauwelyn, supra note 8, at 40, 41; Ole K. Fauchald, supra note 9, at 221, 231. is precisely the question.  As the Appellate Body and panels have repeatedly noted, the purpose of GATT Article III is to provide equal competitive conditions for imported products in relation to domestic products 	Appellate Body Report, Japan – Alcoholic Beverages, supra note 63, at 109–110 (section F); Appellate Body Report, Korea – Taxes on Alcoholic Beverages, supra note 68, para. 119.  once they have cleared through customs. 	Panel Report, Italian Discrimination Against Imported Agricultural Machinery, adopted 23 October 1958, BISD 7S/60, para. 11. In such general terms, an origin-neutral measure will not affect the competitive opportunities for imports as a whole if its burden falls proportionally on imported and domestic goods.  Obviously, the competitive opportunities of  some imports will always suffer.
One original purpose of the national treatment obligation is to prevent circumventions and frustrations of tariff concessions, 	Panel Report, U.S. – Malt Beverages, supra note 6, para. 5.30; Panel Report, 1987 Japan – Alcoholic Beverages, supra note 49, para. 5.5 at b). given that discriminatory internal taxes could neutralize the effect of tariff reductions.  In the relationship between imports and domestic goods, the tariff is origin-based by definition so that only an openly discriminatory tax or one with appreciably asymmetric impact can achieve the same or similar effect.  The diagonal approach, therefore, goes beyond protecting the benefits of tariff reductions.  
The purpose of GATT Article I is to prevent discrimination between WTO Members.  Where an origin-neutral measure has an asymmetric impact, it produces a disadvantage for one Member in relation to other Members.  In non-asymmetric cases, it merely favors one sector over another, and the different Members to similar extents partly enjoy the benefit, and partly receive the disadvantage resulting from the differentiation.  The diagonal approach thus provides for equality between different kinds of like products. 	William J. Davey & Joost Pauwelyn, supra note 8, at 41.  
It would certainly be at odds with the object and purpose of the non-discrimination rules to reduce them to inutility.  However, the asymmetric impact test does not render the national and most-favored-nation obligations void of meaning.  In particular, an asymmetry does not only exist in situations in which there is hardly any or no domestic production of the disfavored product, 	See the argument of Kenneth W. Dam, supra note 144, at 118–119, and text accompanying note 144. but wherever there is an imbalance between imports and like domestic goods in their distribution across the favored and the disfavored regulatory sub-categories.
It has been argued that the diagonal approach follows directly from the emphasis on competitive opportunities as the criterion used in the GATT/WTO jurisprudence to identify discrimination.  Conversely, according to this argument, the asymmetry approach amounts to the “trade effects” test that has been rejected in that jurisprudence. 	See e.g., as regards “trade effects”, Kazumochi Kometani, Trade and Environment: How Should WTO Panels Review Environmental Regulations Under GATT Articles III and XX?, 16 Nw. J. Int’l L. & Bus. 441, 463 (1996); and, despite an opposite conclusion with respect to “competitive opportunities”, Frieder Roessler, supra note 146, at 25.  It is, however, important not to confuse these two quite different questions, since the asymmetry test is perfectly in line with the object and purpose of Article III, which is to protect effective equality of competitive opportunities between imports and domestic goods.  The asymmetry approach does not dismiss a complaint because (seemingly) no actual trade effect can be shown. 	Relying for instance on a low total amount of imports or in fact increasing imports, defendants have often contended that their (discriminatory) measure produces no actual detrimental effects.  Not only in WTO law, such a submission is indeed in contradiction to basic principles of international economic law.  Of course, without infringement on those principles, a “demonstrated actual protective effect” can serve as evidence for the protective effect of a measure.  See, Appellate Body Report, Canada – Periodicals, supra note 71, at 476 (section VI.B.3).  It examines the configuration of imports and domestic products at one point in time in order to explore whether the measure at issue modifies the competitive relationship between imports and like domestic goods, both taken as a whole, to the detriment of the former.  It does not attempt to measure the significance of actual trade effects by comparing the levels of trade volumes at two points, or in fact any point in time.  Neither does it exclusively take account of actual trade flows; on the contrary, potential imports are of paramount importance.  Only if the measure does not distort the overall competitive relationship between (potential) imports and like domestic goods, because the competitive opportunities of both groups are equally affected, would a complaint be dismissed.  Production and import data or market shares serve only as a more precise and differentiated indicator of how the respective competitive opportunities are affected.  In the realm of de facto discrimination, it is anything but surprising that such facts matter, and not only the explicit language of the laws at issue.  The real life (de facto) situation to which the facially neutral rule applies is the marketplace in its particular composition.  If there were any connection with a “trade effects” test, it would be odd for the Appellate Body to refer to the objective of Article III as providing for “equality of competitive conditions” and then to rely on the significant asymmetry in the market. 	Appellate Body Report, Chile – Alcoholic Beverages, supra note 72, para. 67; supra section IV.B.7, text accompanying notes 71–73.  
Economically, both most-favored-nation and national treatment intend to enhance the benefits of comparative advantage.  An origin-neutral distinction generating an asymmetric impact impairs the comparative advantage of imports in relation to domestic goods, because it limits the capacity of the disadvantaged part of the like imports to take over a higher market share.  The effect is similar to that of a tariff.  
Without asymmetry, that distinction alters only the competitive relationship between the regulatory sub-categories, not between imports and domestic supplies.  The destination country does not forego potential benefits accruing from comparative advantage, i.e. from importing a product instead of producing it, because imports and domestic goods compete without distortion in both sub-categories.  There remains, of course, a distortion between the sub-sectors and, as a result, a potential efficiency loss, which however does not impair the beneficial effects of the different comparative advantage of different Members.  A symmetric distribution, therefore, suggests that the domestic production is similarly competitive in both sub-sectors.  Whenever other countries in general or a particular country enjoys a comparative advantage in one sub-category as opposed to the other, an asymmetry in the distribution of potential imports should reflect this: if that superiority is due to the efficiency of that foreign sub-sector, it should by tendency enjoy a larger market share abroad among like products than in the market in question.  If it is due to the domestic inefficiency of the other sector, then without the measure that sector would have a smaller production share domestically than abroad.  The differentiating measure should not prevent imports from reducing the amount and share of domestic production in that sub-sector.  
If the measure on the whole favors more imports than domestic goods, 	See the scenario illustrated supra in section III.A.3.c). the relative scarcity of domestic products of the favored sub-category may well be due to that sub-sector being the comparative advantage of other countries.  The national measure having this reverse asymmetric effect to some extent operates like an import subsidy, and potentially undermines the domestic comparative advantage in the other sub-category which the measure places at a disadvantage.  However, the GATT is generally not concerned with reverse discrimination.  
Where the purpose of the national measure is to address a market failure, the national efficiency effect of outlawing the differentiation should ipso facto be negative.  The asymmetric approach then offers the advantage that it gives wider margin to the government to maintain distinctions.  
Where there is no market failure, the effect of the differentiation on the competitive relationship will be distortive.  Another negative potential effect of the asymmetry requirement is that it often allows the application of regulatory distinctions to imports, which could result in the exportation of economic distortions: in other countries, the intended effect might be less desirable or even harmful.  Operators in other countries will, however, only orient their behavior according to the differentiation, if the destination market is sufficiently important. 	See Paul Farmer & Richard Lyal, supra note 123, at 76.
D.	History
The negotiating history suggests that the drafters recognized possible conflicts of origin-neutral rules with the national treatment obligation.  At the Geneva preparatory conference in 1947, the passage now in Article III:2, second sentence, was explained with an example of a country producing apples, but no oranges, and imposing a high tax on oranges. 	United Nations Economic and Social Council, Second Session of the Preparatory Committee of the United Nations Conference on Trade and Employment, U.N. Document E/PC/T/A/PV/9, at p. 7.  Accordingly, the 1947 Geneva draft version commenced with the words: “In cases in which there is no substantial domestic production of like products”. 	See Report of the Second Session of the Preparatory Committee of the United Nations Conference on Trade and Employment, U.N. Document E/PC/T/186 Corr. 1, at p. 18.  The 1948 Havana Conference removed that passage from Article 18 of the Havana Charter, but the Sub-Committee stressed as the only substantial change another modification, the immediate prohibition of such discriminatory taxes. 	Reports of Committees and Principal Sub-Committees, United Nations Conference on Trade and Employment, ICITO 1/8, p. 61, para. 36 (1948).  It maintained that Article 18 would not preclude regulations and taxes “assisting the production of a particular domestic product” that “are directed as much against the domestic production of another product … of which there was a substantial domestic production as they are against imports”. 	Id., p. 64, para. 54.  Except for the difference between “substantial quantities” and “equivalent ratios”, these statements reflect the asymmetry requirement.  It appears that the drafters intended to prohibit, in addition to formal discriminations against imports, such measures which indirectly achieve a similar result because they disfavor predominantly imports. 
E.	A Maiore ad Minus
Arguments against the diagonal approach have also been made a maiore ad minus: if under GATT Article III:4 a country may outlaw the sale of all foreign and domestic wine, it should also be able to restrict all foreign and domestic wine containing pesticides. 	Steve Charnovitz et al., supra note 159, at 305 note 36.   Conceptually, this is a valid point, provided that the total prohibition really covers all like products, i.e. none of the spared other beverages are “like” wine.  Under that condition, even the diagonal approach would not succeed in showing that the total prohibition violates national treatment.  
X.	Problematic Details of the Asymmetric Impact Requirement
So far, the asymmetry requirement has been described in rather simple terms.  When applied, it raises many problematic details, some of which will be discussed in this section.  
A.	Quantitative and Qualitative Conditions of Asymmetry
In Article III, the asymmetry test asks whether the impact of the national measure falls to a larger extent on imports than on domestic goods.  If the burden arising from the measure is not qualitatively heavier for imports for some structural reason (asymmetric intensity 	See supra section III.A.2, note 10.), asymmetry can result from a horizontal imbalance in the distribution of goods between imports and the domestic group of all like products.  This horizontal asymmetry is the antithesis to the diagonal approach and will be the focus of the following assessment.  While this discussion will use national treatment as an example, the same considerations apply to most-favored-nation treatment.  The only conceptual modification is that domestic goods in Article III become imports from one (any) country and imported products become imports from other WTO Members.  
A factual asymmetry will exist if imports are underrepresented in the favored sub-category or if domestic goods are underrepresented in the disfavored sub-category.  Underrepresented means that the quantitative ratio between favored and disfavored goods is lower than within the group of like products of the other origin.  It is therefore insufficient to observe that the beneficiaries of the scheme are “almost exclusively domestic producers”, 	Panel Report, Korea – Taxes on Alcoholic Beverages, supra note 67, para. 10.102. because the ratio between favored and disfavored products could still be equivalent for imports and domestic goods.  For instance, the disadvantaged goods could also be almost exclusively of domestic origin and the few imports of like products could reflect the same ratio between favored and disfavored with much lower absolute numbers.  Conversely, the fact alone that some domestic products fall within the less favorable category, as defendants regularly claim, is insufficient to disprove asymmetry.  In contrast, it has been correctly stated that there is asymmetry where the lower tax bracket covers predominantly domestic goods and the higher tax bracket predominantly imported products. 	William J. Davey & Joost Pauwelyn, supra note 8, at 39.  Appellate Body Report, Korea – Taxes on Alcoholic Beverages, supra note 68, para. 150.  However, unlike the distribution test between the categories of goods of either origin suggested above, this cumulative test fails to cover all asymmetric situations.  For instance, an even distribution of imports and domestic goods in one of the regulatory sub-categories does not preclude a finding of asymmetry.  Even a predominance of goods from the same origin in both sub-categories does not exclude that most domestic goods benefit and most of the few imports suffer from the distinction.  The most correct definition of the test, therefore, does not relate to the composition of the regulatory sub-categories, but to the different regulatory destiny of imports as opposed to domestic goods.  In other words, it consists of a comparison between products of different origin in the ratio resulting from their distribution across the regulatory sub-categories. 	Correct therefore: Appellate Body Report, Chile – Alcoholic Beverages, supra note 72, paras. 64, 67.    Symmetry requires that this ratio be roughly equivalent:  
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An alternative means of detecting an asymmetric impact of taxes and tariffs is to calculate the weighted average of the tax imposed on imports and like domestic products respectively.  This means simultaneously identifies the precise extent of the differential treatment, but it cannot as easily be applied to regulation as to taxes, since non-tariff internal laws are more difficult to quantify.  As far as the examination of asymmetry is concerned, this test is equivalent to the simple formula above which is applicable to taxes, tariffs and regulation. 	The weighted average tax imposed on imports is: (favored imports/total like imports) x lower tax rate + (disfavored imports/total like imports) x higher tax rate.  An equation composed of the two weighted averages can mathematically be transformed into the above-mentioned equation.  Both equations therefore produce the same results as regards the main question of whether the distribution of products among the regulatory sub-categories is symmetric or asymmetric.  In more complicated cases, however, for instance where there are three or more tax brackets, the weighted average formula is superior since it takes account of both the degree of the asymmetric distribution and the extent of the differentiation, i.e. the amount of the difference between the various tax rates.  The combination of these two factors expresses whether or not and to what extent partial asymmetries that point in opposite directions offset each other, in other words, whether or not there is an overall asymmetry.  
An appreciable imbalance in the distribution of goods will qualify as asymmetry.  It is clear that a ratio between disfavored and favored products of 90/10 among imports versus 30/70 among domestic goods counts as asymmetry, whereas 59/41 versus 55/45 does not.  There is obviously no clear line between those two scenarios. 	William J. Davey & Joost Pauwelyn, supra note 8, at 50, note 117; Kazumochi Kometani, supra note 185, at 463.  Thus, the non-discrimination rules do not have the clarity they would enjoy under a diagonal test in relation to “less favorable treatment” in GATT Article III and the corresponding requirements in the other provisions. 	See also Ole K. Fauchald, supra note 9, at 225.  One must, however, consider the current level of legal certainty for WTO Members, where it is unclear whether there is an asymmetry requirement.  Knowing that roughly symmetric situations are safe may, therefore,  improve the predictability of outcomes.  
In borderline cases of moderate factual asymmetry, it could make sense to consider also the level of the differential treatment. 	Panel Report, U.S. – Taxes on Automobiles, supra note 81, para. 5.14: “no sudden transition to a higher tax at the threshold”.  See also Case 112/84, Humblot v. Directeur des services fiscaux, [1985] ECR 1367, paras. 14–16 and Massimiliano Danusso & Ross Denton, supra note 123, at 81.  One may express the degree of competitive disadvantage for the whole group of like imports as a function of both the comparative share of imports affected and the degree of the disadvantage.  This is admittedly a delicate proposal as far as Article III:2, first sentence, is concerned, since it is established jurisprudence that “taxation in excess” contains no de minimis exception. 	Appellate Body Report, Japan – Alcoholic Beverages, supra note 63, at 115 (section H.1.(b)), Panel Report, 1987 Japan – Alcoholic Beverages, supra note 49, para. 5.8, 5.11, Panel Report, U.S. – Malt Beverages, supra note 6, para. 5.26.  In the area of regulation, one might believe such a rationale to be unsuitable, since many differentiations (e.g. safety or environmental standards) take the form of prohibitions.  The sale of goods with certain characteristics is either allowed or prohibited.  Nevertheless, that differentiation can be of different intensity, because the economic burden associated with compliance may vary significantly.  For example, a requirement to sterilize milk could impose a lesser burden than a maximum amount of dioxins in milk, over which the producer has little control.  One might require a stronger asymmetry where compliance with the regulation is simple and cheap, than where it is very cost intensive or hardly possible for the affected producer.  
Furthermore, the necessity to produce numbers on production, (potential) import or market share ratios may in itself seem cumbersome and detrimental.  As already explained, this is not to be confused with a “trade effects” test.  From a conceptual viewpoint, it is unspectacular that facts such as the composition of the market matter in the realm of de facto discrimination. 	See supra section IX.C, text accompanying notes 186–187.  
Past disputes have illustrated, however, that the numbers adduced by the parties can differ or be contentious.  What period of time would the data have to refer to?  It is open to question whether panels and the Appellate Body are sufficiently well equipped to collect or assess such data.  Another concern is that the practical burden of WTO litigation and the inequality between trading nations would increase given the different levels of legal infrastructure and other resources both at the governmental level and among the interested commercial operators.  
Related to this is the concern that the asymmetry requirement could bring about an inappropriate shift of the burden of proof to the detriment of the complainant.  The proposed solution to make lacking asymmetry a defense, 	William J. Davey & Joost Pauwelyn, supra note 8, at 41. would however only impose the same burden on the defending party.  Given that past practice has applied elements of an asymmetry requirement, this solution may also result in the more significant shift.  Compared to a hypothetical diagonal approach, as it does not truly exist in practice, the obstacle for the complainant naturally increases.  Taken to its logical conclusion, however, the diagonal approach does not really require the complainant to prove anything other than likeness.  A solution could consist in a balanced allocation of the burden of proof.  This could serve to protect panels and the Appellate Body from having to gather data themselves.  The party alleging a violation needs to adduce conclusive data and the defendant needs to rebut this prima facie case.
On the other hand, there is the belief that it is very easy to use data in order to show a disadvantage for imports. 	Massimiliano Danusso & Ross Denton, supra note 123, at 80: “easy to manipulate the data”.  The past jurisprudence at least illustrates that proving asymmetry is not an insurmountable obstacle for the complainant.  Panels and the Appellate Body seem to become quite strict once there is a suspicion of protective effect.  All the cases reviewed in the section on the jurisprudence involved quantitative notions of the composition of the industries and imports at issue, even though the reports did not stipulate an explicit asymmetry requirement.  Hence, the significance of a detrimental effect on predictability and costs of litigation should chiefly depend on whether WTO litigation would continue to operate with rough, but practicable estimates under an asymmetry requirement or deteriorate into data wars.  
B.	Relevant and Irrelevant Reasons for an Existing Asymmetry 
The existence of asymmetric effects depends on production, trade and consumption patterns, as they (would) result from undistorted market forces and decisions of producers, marketers and consumers.  It therefore seems exaggerated to dismiss asymmetry claims as the panel in U.S. – Taxes on Automobiles did, 	See Panel Report, U.S. – Taxes on Automobiles, supra note 81, para. 5.14, as well as the summary of the panel's reasoning supra in section IV.C. just because foreign manufacturers have the capability to produce the more favorably treated type and domestic manufacturers are able to produce the disfavored type. 	Highly critical of the panel's findings (“results-oriented, opportunistic manipulation of facts” and “indirect discrimination by origin”) is also Richard A. Westin, supra note 77, at 128, 130.  See also Aaditya Mattoo & Arvind Subramanian, supra note 146, at 310–312; and the emphasis on “how the United States defined the vehicles which are subject to the tax” by Charles T. Haag, Legitimizing “Environmental” Legislation Under the GATT in Light of the CAFE Panel Report: More Fuel for Protectionists?, 57 U. Pitt. L. Rev. 79, 101 (1995).    This would ultimately limit asymmetry to situations beyond the will of market participants. 	In support however David M. Driesen, supra note 16, at 349–350, 351, 356, 357.  An example would be a regulatory distinction referring to a raw material or technology not commonly available.  This approach also disregards the economic costs related to shifting from one production to another because of the laws of another country. 	James H. Snelson, Can GATT Article III Recover from Its Head-On Collision With United States – Taxes on Automobiles, 5 Minn. J. Global Trade 467, 492 (1996).  Furthermore, it undermines the economic premise of the world trading system – the mutual benefits of comparative advantage, since the foreign manufacturers’ comparative advantage might precisely be in producing the disfavored type of goods. 	Eric Phillips, World Trade and the Environment: The CAFE Case, 17 Mich. J. Int'l L. 827, 846 (1996); Aaditya Mattoo & Arvind Subramanian, supra note 146, at 312.
In contrast, the effects of the very tax or regulation on the distribution of goods across the differently treated categories must be considered separately and cannot simply be relied on in support of an asymmetry claim. 	See also Edmond McGovern, supra note 43, p. 8.22-8.  If a tax intends to affect behavior and is effective, domestic producers are likely to modify their production, although other countries do not impose it.  The home market may be of relatively higher importance to them than that single market for a producer abroad.  Depending on the level of the tax differentiation there may eventually be hardly any domestic production left in the disfavored category, while such imports continue to exist (in a larger proportion).  Regulation very often prohibits the sale of goods not meeting the legal requirements.  Only to the extent that export markets are sufficiently important, will that kind of production remain.  France prohibited importation, production and sale of asbestos products, so the ban obviously prevented exclusively foreign actual suppliers from selling asbestos in France because domestic production ceased to exist.  
Hence, even if the measure has no asymmetric effects at the outset, it is likely to produce them over time. 	See also Ole K. Fauchald, supra note 9, at 217, using the term “self-reinforcing discriminatory effects”.  Relying on 	The EEC relied on such effects in the disputes 1987 Japan – Alcoholic Beverages, see Panel Report, supra note 49, para. 3.2(e); and U.S. – Taxes on Automobiles, see Panel Report, supra note 81, para. 3.111. or accepting 	In principle Ole K. Fauchald, supra note 9, at 217–218. such effects in support of a discrimination claim disregards the burden the measure places on domestic manufacturers who would otherwise produce the disfavored type (in larger proportions). 	The European Court of Justice recognized this effect of the measure at issue and relied on it in order to consider the existing asymmetry as irrelevant in Case 140/79, Chemial Farmaceutici, [1981] ECR 1, paras. 16 and 18, and in Case 46/80, Vinal v. Orbat, [1981] ECR 77, paras. 15 and 18.  Competitive opportunities rather than actual trade flows matter, and no one would argue similarly that a measure like the French asbestos ban could not be discriminatory simply because there are in fact no (more) asbestos imports.  Potential production and trade flows count equally, 	Panel Report, U.S. – Section 337, supra note 10, paras. 5.13, 5.23; Appellate Body Report, Canada – Periodicals, supra note 71, at 464, 466 (sections IV and V.A).  William J. Davey & Joost Pauwelyn, supra note 8, at 40, 50 note 117; Ole K. Fauchald, supra note 9, at 218, 219. so should potential domestic production be irrelevant only because these producers ceased to exist unlike their foreign counterparts?  Arguing protectionism on grounds of the effects of the measure itself would also penalize successful policies and favor unsuccessful attempts to affect consumer or producer behavior. 	Massimiliano Danusso & Ross Denton, supra note 123, at 79.
One way of eliminating these effects of the measure on the distribution of goods across regulatory categories, and of taking account of potential imports and production, is to return in time to the moment the measure was introduced. 	Simon Simon Lester & Kara Leitner, supra note 74, at 13.  This would increase the predictability and stability of GATT constraints on the legislator and also better reflect the original purpose of the measure. 	Ole K. Fauchald, supra note 9, at 232–233; Panel Report, U.S. – Taxes on Automobiles, supra note 81, para. 5.24.  The historic test offers the advantage that the measure at issue has not yet distorted the distribution of the domestic production.  This is also true for imports, should the economy be large enough to have an effect on production patterns abroad.  
However, the prohibition of discrimination is a continuous obligation protecting effectively equal competitive opportunities at any, not only one, point in time.  Article III is expressly concerned with the treatment actually accorded and the taxes applied, which relate to the present.  National measures must, therefore, also remain non-discriminatory and comply with the substantive requirements of legality at all times.  The conformity of a measure with substantive legal requirements does not depend on whether it has been in place for a long time or whether it has just been enacted, 	This legal principle is familiar from national constitutional regimes: a limitation of fundamental right must also remain consistent with the constitution.  See the recent example of a limitation of the professional freedom that is no longer necessary, and hence disproportionate, in view of changed circumstances, Judgment of the Bundesverfassungsgericht, 1 BvR 335/97, 13 December 2000, 54 Neue Juristische Wochenschrift 353, para. 41 (2001).   lest Members should be in a different legal situation when they repeal and reenact a law than when they maintain the law.  A panel typically has the function of assessing a measure’s conformity with a covered agreement at the moment of the dispute.  The historic examination can only answer the question about discriminatory effects at the moment of the measure’s introduction.  Circumstances may change due to modified production or consumption patterns throughout the world or the development of new products.  In the context of de facto discrimination, it is intuitive that the evolution of the facts matters.  The effects of a rule may, therefore, subsequently become or cease to be discriminatory due to changes in the factual circumstances other than those produced by the measure itself.  
It may, therefore, be necessary to assess the composition of actual and potential imports at the time which is relevant in the dispute.  The markets of other countries not applying a similar measure could provide useful insights about potential competition from imports and possibly about the hypothetical shape of domestic production in the absence of the measure. 	In the assessment of likeness and substitutability, the Appellate Body includes latent demand and evidence from other markets.  See Appellate Body Report, EC – Asbestos, supra note 5, para. 123; Appellate Body Report, Korea – Taxes on Alcoholic Beverages, supra note 68, paras. 115, 120, 137.  But it remains difficult for judges to guess the marketplace.  Even if econometrics can provide for additional data, the reliability of the evidence and the predictability of the findings made on the basis of such evidence would inevitably suffer. 	See also the concern of William J. Davey & Joost Pauwelyn, supra note 8, at 41.  Panels and the Appellate Body would ultimately have to make use of their normative judgment.  For practical purposes, however, many cases should be clear-cut and unproblematic as the relevant GATT and WTO disputes of the past show.
C.	The Origin of Imports to Be Included in the Comparison
The discussion so far has mostly referred to “like imports” in general, without specifying whether this stands for the group of like imports from all sources, taken together, or only those originating in an individual WTO Member, for instance the complainant in a given case.  It appears that the dispute settlement practice is not entirely consistent in this regard, when it comes to the comparison between imported and like domestic products as to whether imports receive “less favorable treatment”.  Panels sometimes draw this comparison between the group of like domestic products and the group of all like imported products from any foreign origin, 	Taking account of “imports from other countries” than the complainant e.g.: Panel Report, U.S. – Taxes on Automobiles, supra note 81, para. 5.12.   but sometimes take into consideration the group of like imports only from the complaining WTO Member. 	Panel Report, 1987 Japan – Alcoholic Beverages, supra note 49, para. 5.9 a); Panel Report, EC – Bananas III, supra note 46, para. 7.334 in the context of services in GATS Article XVII.  In most cases, panels do not seem to take a stand at all.  
Under the asymmetry requirement, this question can be of decisive importance, because the relative distribution of like imports across the regulatory sub-categories may be different for imports from one Member, compared to the distribution of imports from all foreign sources, taken together.  What is more, if imports from individual WTO Members were to be considered individually, it would be quite difficult for the importing Member to satisfy the requirement of symmetric impact vis-à-vis each of the other Members, whose production patterns are likely to differ. 	See supra note 151 and accompanying text.    Under the diagonal approach, this whole question naturally does not arise, since, in the absence of an asymmetry requirement, the configuration of imports is irrelevant, as long as some (potential) imports fall within the disadvantaged sub-category.  
The opening language of GATT Articles III:2 and III:4 (“The products of … any contracting party imported …”) suggests that the asymmetry test has to occur between the group of like domestic products and the group of like imports only from the single WTO Member whose national treatment right it at issue.  In contrast, the second sentence of Article III:2 and Articles III:1 both refer to imports in general. 	See, with such opposite conclusions for the two sentences of Article III:2: Kazumochi Kometani, supra note 185, at 465, note 57.  The relevant part of Article I:1 (“… any advantage … granted … to any product originating in … any other country shall be accorded … to the like product originating in … all other contracting parties.”) could be read as providing for a comparison between the imports from one country and the like imports from all other Members, taken together.  The most-favored-nation provision in GATS Article II, however, corresponds to GATT Article III, and not to Article I:1 in this respect.  
It is open to question whether the wording truly intends to prejudge this question.  Similarly to the question of asymmetry versus diagonal test, it might be wrong to give dispositive weight to the treaty text and to read into those words an answer that those words may not contemplate. 	See supra section IX.A. and text accompanying notes 170–173.  Where the GATT refers to “any contracting party”, “any product” or “any advantage”, it is clear that, in the first place, it intends to emphasize that, without exception, all WTO Members enjoy those rights with regard to all products.  
In the realm of origin-neutral rules, one may argue further that every WTO Member is entitled to have its products protected against de facto less favorable treatment than that accorded to the group of like domestic products. 	See also James H. Snelson, supra note 210, at 493.  One could also argue, however, that the purpose of the national treatment obligation is to prevent Members from granting preferences to their national products to the detriment of imports as a whole.  As a consequence, instances of fortuitous de facto discrimination against one national group of like imports are harmless.  
D.	Limits of Likeness and Substitutability
In order to precisely assess the balance between imported and domestic goods, it is also necessary to ensure that the comparison includes the totality of like (substitutable) products on both sides.  It seems that, in practice, panels and the Appellate Body mostly decide only on the likeness or substitutability of the differently treated products the parties refer to.  This could be insufficient because the respective groups of like products might contain additional goods and, therefore, result in a different balance than with just the goods raised in the dispute.  Not considering these other goods for reasons of practicality would seem little less selective and manipulative than the diagonal approach.  A comprehensive market analysis ex officio, however, would certainly be difficult and cumbersome.  It would not only require the common case by case likeness test of the goods at issue but, in addition, a determination of the limits of likeness with a view to other products.  Already today, litigators and dispute settlement reports must pay significant attention to the likeness or substitutability test.  A requirement of delimiting these concepts, or the possibility of changing the picture by introducing additional like products, would make that test even more complicated. 	As antitrust law suggests, it would, however, not be impossible to delineate the market on which goods compete.  In favor of applying this market definition under Article III: Damien J. Neven, How Should “Protection” Be Evaluated in Article III GATT Disputes?, 17 European Journal of Political Economy 421, 423, 440 (2001).   
A possible solution would be for a panel to assess the likeness only of those goods which are mentioned in the complaint and to include in this assessment the products which the defendant relies on in an attempt to demonstrate an overall balance.  Goods referred to by neither party would not enter the asymmetry test.  Both in the past GATT/WTO jurisprudence and within the European Communities, where a more or less strict asymmetry requirement applied, this issue does not seem to have posed problems.  
XI.	Conclusion
A striking conclusion 	A.J. Easson, supra note 125, at 63. of the asymmetry requirement might be that depending on the current composition of the domestic industry, one WTO Member is allowed to apply a measure that another Member must remove.  For example, a country producing beer, but no wine, could not apply a higher tax to wine than to beer, whereas a country producing both goods could. 	See also Paul Farmer & Richard Lyal, supra note 123, at 67.  This would indeed be an astonishing result if it related to an objective and horizontal prohibition of disproportionate obstacles of the type of Article 28 (ex Article 30) EC.  In contrast, a discrimination prohibition operates through comparison and, therefore, depends on the balance in the facts.  If one compares like products from both sides of the border it should matter what these two groups contain.  The group might even be empty or its composition change over time.  Those economic facts are certainly beyond the control of governments, but that seems to be the typical case of indirect or de facto discrimination.  Whether a measure amounts to a de facto violation naturally depends on the facts to which the measure applies.  These facts may vary from country to country.  It is therefore no surprise that the same law is not identically de facto discriminatory in different Members with differently composed domestic production and import patterns.  
More disappointing and problematic might be another perspective on the same phenomenon: the position of a single economic operator who engages in international trade depends on the commercial activity of other operators.  One may counter that unlike equal treatment, national treatment and most-favored-nation treatment refer to origin as an additional element.  In cases of identical treatment according to that element, as it results from formally origin-neutral measures, the particularity of the reference to origin may serve as justification for evaluating the treatment of the collectives defined by this reference. 	The legal position of a part-time working man under sex discrimination law similarly depends on whether or not men form an appreciable majority among part-time employees.  Only if they do, can part-time working men demand the treatment enjoyed by full-time employed women.  See supra section V.B.  
In conclusion, the asymmetry approach to origin-neutral national measures limits the scope of the WTO’s non-discrimination obligations to a ban on protection in general, while disregarding individual instances of distorted competition between like or competitive products.  It offers the advantage of respecting wider legislative discretion at the national level.  Although the past jurisprudence has often applied a certain asymmetry test, its formal adoption and strict application could raise problematic implications.  Future cases and writing should contribute to their exploration.
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