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FOREWORD
The importance of "primary sources" in researching on international trade law cannot be overemphasized. Black-letter
laws (lex scripta) are more eloquent than one might easily imagine. They are also the very places that interpretation
starts from. They even tell us about history and background of negotiations by leaving in themselves significant clues −
sometimes, imperfections.
In this context, this unit is devoted for providing such primary sources (treaties or agreements) relating to the
GATT (WTO). Most sources are edited for your convenience, but it is highly recommendable to rely on a full text when
you face such need. Fortunately, you can be served much by the Internet (Web-site) for this purpose.
• WTO Agreement and other side agreements (including GATT):
http://www.wto.org/english/docs_e/legal_e/final_e.htm
• NAFTA and two side agreements: http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx or
http://www.sice.oas.org/trade/nafta.asp xxx
• Mercosur: http://www.sice.oas.org/agreemts/Mercin_e.asp#MERCOSUR
Moreover, you must rely on other sources particularly for "dispute resolution". In terms of various panel
decisions of NAFTA or GATT (WTO), you can consult the following web-sites.
• GATT 1947 or WTO Panel (Appellate Body) decisions:
http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm
• NAFTA (US-Canada FTA) Panel decision: http://www.nafta-sec-alena.org/DefaultSite/index_e.aspx (Click
"Panel Decisions") or http://www.sice.oas.org/DISPUTE/nafdispe.asp
The list of treaties and agreements in this unit is not exhaustive for your research purpose. You may take
advantage of some private and public "search engine" (links) as follows.
• FindLaw: www.findlaw.com/01topics/25interntrade/index.html
• USTR: http://www.ustr.gov/
• Organization of American States: http://www.sice.oas.org/trl_e.asp
• Yahoo: www.yahoo.com (Click "Law" ("Government")) and then click again "Trade")

In addition, you can use WESTLAW (also www.westlaw.com) or LEXIS-NEXIS (also
www.lexis.com/xchange) with the help of relevant keywords. (e.g., ILM: International Legal Material)
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1. A Summary of the Final Act of the Uruguay Round
http://www.wto.org/english/docs_e/legal_e/ursum_e.htm
Introduction
Agreement Establishing the WTO
General Agreement on Tariffs and Trade 1994
Uruguay Round Protocol GATT 1994
Agreement on Agriculture
Agreement on Sanitary and Phytosanitary Measures
Decision on Measures Concerning the Possible Negative Effects of the Reform Programme on LeastDeveloped and Net Food-Importing Developing Countries
Agreement on Textiles and Clothing
Agreement on Technical Barriers to Trade
Agreement on Trade-Related Investment Measures
Agreement on Implementation of Article VI (Anti-Dumping)
Agreement on Implementation of Article VII (Customs Valuation)
Agreement on Preshipment Inspection
Agreement on Rules of Origin
Agreement on Import Licensing Procedures
Agreement on Subsidies and Countervailing Measures
Agreement on Safeguards
General Agreement on Trade in Services
Agreement on Trade-Related Aspects of Intellectual Property Rights, Including Trade in Counterfeit
Goods
Understanding on Rules and Procedures Governing the Settlement of Disputes
Decision of Achieving Greater Coherence in Global Economic Policy-Making
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Introduction
"The Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations", signed by ministers
in Marrakesh on 15 April 1994 is 550 pages long and contains legal texts which spell out the results of the negotiations
since the Round was launched in Punta del Este, Uruguay, in September 1986. In addition to the texts of the
agreements, the Final Act also contains texts of Ministerial Decisions and Declarations which further clarify certain
provisions of some of the agreements.
The Final Act covers all the negotiating areas cited in the Punta del Este Declaration with two important
exceptions. The first is the results of the "market access negotiations" in which individual countries have
made binding commitments to reduce or eliminate specific tariffs and non-tariff barriers to merchandise
trade. These concessions are recorded in national schedules that form an integral part of the Final Act. The
second is the "initial commitments" on liberalization of trade in services. These commitments on
liberalization are also recorded in national schedules.

Agreement Establishing the World Trade Organization
The agreement establishing the World Trade Organization (WTO) calls for a single institutional framework
encompassing the GATT, as modified by the Uruguay Round, all agreements and arrangements concluded
under its auspices and the complete results of the Uruguay Round. Its structure is headed by a Ministerial
Conference meeting at least once every two years. A General Council oversees the operation of the agreement
and ministerial decisions on a regular basis. This General Council acts as a Dispute Settlement Body and a
Trade Policy Review Mechanism, which concern themselves with the full range of trade issues covered by the
WTO, and has also established subsidiary bodies such as a Goods Council, a Services Council and a TRIPs
Council. The WTO framework ensures a "single undertaking approach" to the results of the Uruguay Round thus, membership in the WTO entails accepting all the results of the Round without exception.

General Agreement on Tariffs and Trade 1994
Texts on the interpretation of the following GATT articles are included in the Final Act:
Article II - Schedules of Concessions. Agreement to record in national schedules "other duties or charges"
levied in addition to the recorded tariff and to bind them at the levels prevailing at the date established in the
Uruguay Round Protocol.
Understanding on the Interpretation of Article XVII - State-trading Enterprises. Agreement
increasing surveillance of their activities through stronger notification and review
procedures.
Understanding on the Interpretation of Articles XII and XVIII:B
Balance-of-payments provisions. Agreement that contracting parties imposing restrictions for balance-ofpayments purposes should do so in the least trade-disruptive manner and should favour price-based
measures, like import surcharges and import deposits, rather than quantitative restrictions. Agreement also
on procedures for consultations by the GATT Balance-of-Payments Committee as well as for notification
of BOP measures.
Understanding on the Interpretation of Article XXIV - Customs Unions and Free-Trade Areas.
Agreement clarifying and reinforcing the criteria and procedures for the review of new or enlarged customs
unions or free-trade areas and for the evaluation of their effects on third parties. The agreement also clarifies
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the procedure to be followed for achieving any necessary compensatory adjustment in the event of contracting
parties forming a customs union seeking to increase a bound tariff. The obligations of contracting parties in
regard to measures taken by regional or local governments or authorities within their territories are also
clarified.
Understanding on the Interpretation of Article XXV - Waivers. Agreement of new procedures for the
granting of waivers from GATT disciplines, to specify termination dates for any waivers to be granted in the
future, and to fix expiry dates for existing waivers. The main provisions concerning the granting of waivers
are, however, contained in the Agreement on the WTO.
Understanding on the Interpretation of Article XXVIII - Modification of GATT Schedules.
Agreement on new procedures for the negotiation of compensation when tariff bindings are modified or
withdrawn, including the creation of a new negotiating right for the country for which the product in question
accounts for the highest proportion of its exports. This is intended to increase the ability of smaller and
developing countries to participate in negotiations.
Understanding on the Interpretation of Article XXXV - Non-application of the General
Agreement. Agreement to allow a contracting party or a newly acceding country to invoke GATT's nonapplication provisions vis-à-vis the other party after having entered into tariff negotiations with each other.
The WTO Agreement foresees that any invocation of the non-application provisions under that Agreement
must extend to all the multilateral agreements.

Uruguay Round Protocol GATT 1994
The results of the market access negotiations in which participants have made commitments to eliminate or
reduce tariff rates and non-tariff measures applicable to trade in goods are recorded in national schedules of
concessions annexed to the Uruguay Round Protocol that forms an integral part of the Final Act.
The Protocol has five appendices: Appendix I Section A: Agricultural Products - Tariff concessions On a
Most-Favoured Nation basis; Appendix I Section B: Agricultural Products - Tariff Quotas; Appendix II:Tariff
Concessions on a Most-Favoured Nation Basis on Other Products; Appendix III: Preferential Tariff - Part II
of Schedules (if applicable); Appendix IV: Concessions on Non-Tariff Measures - Part III of Schedules;
Appendix V: Agriculture Products: Commitments Limiting Subsidization - Part IV of Schedules, Section I:
Domestic Support: Total AMS Commitments, Section II: Export Subsidies: Budgetary Outlay and Quantity,
Reduction Commitments Section III: Commitments Limiting the Scope of Export Subsidies.
The schedule annexed to the Protocol relating to a Member shall become a Schedule to the GATT 1994
relating to that Member on the day on which the Agreement Establishing the WTO enters into force for that
Member.
For non-agricultural products the tariff reduction agreed upon by each Member shall be implemented in five
equal rate reductions, except as may be otherwise specified in a Member's Schedule. The first such reduction
shall be made effective on the date of entry into force of the Agreement Establishing the WTO. Each
successive reduction shall be made effective on 1 January of each of the following years, and the final rate
shall become effective no later than the date four years after the date of entry into force of the Agreement
Establishing the WTO. However, participants may implement reduction in fewer stages or at earlier dates than
those indicated in the Protocol, if they so wish.
For agricultural products, as defined in Article 2 of the Agreement on Agriculture, the staging of reductions
shall be implemented as specified in the relevant parts of the schedules. Details are given in the section of this
paper concerning the Agricultural Agreement.
A related Decision on Measures in Favour of Least-Developed Countries establishes, among other things,
that these countries will not be required to undertake any commitments and concessions which are inconsistent
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with their individual development, financial and trade needs. Alongside other more specific provisions for
flexible and favourable treatment, it also allows for the completion of their schedules of concessions and
commitments in Market Access and in Services by April 1995 rather than 15 December 1993.

Agreement on Agriculture
The negotiations have resulted in four main portions of the Agreement; the Agreement on Agriculture itself;
the concessions and commitments Members are to undertake on market access, domestic support and export
subsidies; the Agreement on Sanitary and Phytosanitary Measures; and the Ministerial Decision concerning
Least-Developed and Net Food-Importing Developing countries.
Overall, the results of the negotiations provide a framework for the long-term reform of agricultural trade
and domestic policies over the years to come. It makes a decisive move towards the objective of increased
market orientation in agricultural trade. The rules governing agricultural trade are strengthened which will
lead to improved predictability and stability for importing and exporting countries alike.
The agricultural package also addresses many other issues of vital economic and political importance to
many Members. These include provisions that encourage the use of less trade-distorting domestic support
policies to maintain the rural economy, that allow actions to be taken to ease any adjustment burden, and also
the introduction of tightly prescribed provisions that allow some flexibility in the implementation of
commitments. Specific concerns of developing countries have been addressed including the concerns of netfood importing countries and least-developed countries.
The agricultural package provides for commitments in the area of market access, domestic support and
export competition. The text of the Agricultural Agreement is mirrored in the GATT Schedules of legal
commitments relating to individual countries (see above).
In the area of market access, non-tariff border measures are replaced by tariffs that provide
substantially the same level of protection. Tariffs resulting from this "tariffication" process,
as well as other tariffs on agricultural products, are to be reduced by an average 36 per cent
in the case of developed countries and 24 per cent in the case of developing countries, with minimum
reductions for each tariff line being required. Reductions are to be undertaken over six years in the case of
developed countries and over ten years in the case of developing countries. Least-developed countries are not
required to reduce their tariffs.
The tariffication package also provides for the maintenance of current access opportunities and the
establishment of minimum access tariff quotas (at reduced-tariff rates) where current access is less than 3 per
cent of domestic consumption. These minimum access tariff quotas are to be expanded to 5 per cent over the
implementation period. In the case of "tariffied" products "special safeguard" provisions will allow additional
duties to be applied in case shipments at prices denominated in domestic currencies below a certain reference
level or in case of a surge of imports. The trigger in the safeguard for import surges depends on the "import
penetration" currently existing in the market, i.e. where imports currently make up a large proportion of
consumption, the import surge required to trigger the special safeguard action is lower.
Domestic support measures that have, at most, a minimal impact on trade ("green box" policies) are
excluded from reduction commitments. Such policies include general government services, for example
in the areas of research, disease control, infrastructure and food security. It also includes direct
payments to producers, for example certain forms of "decoupled" (from production) income support,
structural adjustment assistance, direct payments under environmental programmes and under regional
assistance programmes.
In addition to the green box policies, other policies need not be included in the Total Aggregate
Measurement of Support (Total AMS) reduction commitments. These policies are direct payments
under production-limiting programmes, certain government assistance measures to encourage
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agricultural and rural development in developing countries and other support which makes up only a
low proportion (5 per cent in the case of developed countries and 10 per cent in the case of
developing countries) of the value of production of individual products or, in the case of
non-product-specific support, the value of total agricultural production.
The Total AMS covers all support provided on either a product-specific or non-product-specific
basis that does not qualify for exemption and is to be reduced by 20 per cent (13.3 per cent for
developing countries with no reduction for least-developed countries) during the implementation
period.
Members are required to reduce the value of mainly direct export subsidies to a level 36 per cent
below the 1986-90 base period level over the six-year implementation period, and the quantity of
subsidised exports by 21 per cent over the same period. In the case of developing countries, the
reductions are two-thirds those of developed countries over a ten-year period (with no reductions
applying to the least-developed countries) and subject to certain conditions, there are no commitments
on subsidies to reduce the costs of marketing exports of agricultural products or internal transport and
freight charges on export shipments. Where subsidised exports have increased since the 1986-90
base period, 1991-92 may be used, in certain circumstances, as the beginning point of reductions
although the end-point remains that based on the 1986-90 base period level. The Agreement on
Agriculture provides for some limited flexibility between years in terms of export subsidy reduction
commitments and contains provisions aimed at preventing the circumvention of the export subsidy
commitments and sets out criteria for food aid donations and the use of export credits.
"Peace" provisions within the agreement include: an understanding that certain actions available under
the Subsidies Agreement will not be applied with respect to green box policies and domestic support
and export subsidies maintained in conformity with commitments; an understanding that "due restraint"
will be used in the application of countervailing duty rights under the General Agreement; and setting
out limits in terms of the applicability of nullification or impairment actions. These peace provisions will apply for a
period of 9 years.
The agreement sets up a committee that will monitor the implementation of commitments, and also
monitor the follow-up to the Decision on Measures Concerning the Possible Negative Effects of the
Reform Programme on Least-Developed and Net Food-Importing Developing Countries.
The package is conceived as part of a continuing process with the long-term objective of securing
substantial progressive reductions in support and protection. In this light, it calls for further negotiations in the fifth year
of implementation which, along with an assessment of the first five years, would take into account non-trade concerns,
special and differential treatment for developing countries, the objective to establish a fair and market-oriented
agricultural trading system and other concerns and
objectives noted in the preamble to the agreement.

Agreement on Sanitary and Phytosanitary Measures
This agreement concerns the application of sanitary and phytosanitary measures - in other words food
safety and animal and plant health regulations. The agreement recognises that governments have the
right to take sanitary and phytosanitary measures but that they should be applied only to the extent
necessary to protect human, animal or plant life or health and should not arbitrarily or unjustifiably
discriminate between Members where identical or similar conditions prevail.
In order to harmonize sanitary and phytosanitary measures on as wide a basis as possible, Members
are encouraged to base their measures on international standards, guidelines and recommendations
where they exist. However, Members may maintain or introduce measures which result in higher
standards if there is scientific justification or as a consequence of consistent risk decisions based on an
appropriate risk assessment. The Agreement spells out procedures and criteria for the assessment of
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risk and the determination of appropriate levels of sanitary or phytosanitary protection.
It is expected that Members would accept the sanitary and phytosanitary measures of others as
equivalent if the exporting country demonstrates to the importing country that its measures achieve the
importing country's appropriate level of health protection. The agreement includes provisions on
control, inspection and approval procedures.

Decision on Measures Concerning the Possible Negative Effects of the Reform
Programme on Least-Developed and Net Food-Importing Developing
Countries
It is recognized that during the reform programme least-developed and net food-i mporting developing
countries may experience negative effects with respect to supplies of food impor ts on reasonable
terms and conditions. Therefore, a special Decision sets out objectives with regard to the provision of
food aid, the provision of basic foodstuffs in full grant form and aid for agricultural development. It also refers to the
possibility of assistance from the International Monetary Fund and the World Bank with respect to the short-term
financing of commercial food imports. The Committee of Agriculture, set up under the Agreement on Agriculture,
monitors the follow-up to the Decision.

Agreement on Textiles and Clothing
The object of this negotiation has been to secure the eventual integration of the textiles and clothing
sector - where much of the trade is currently subject to bilateral quotas negotiated under the Multifibre
Arrangement (MFA) - into the GATT on the basis of strengthened GATT rules and disciplines.
Integration of the sector into the GATT would take place as follows : first, on 1 January 1995; each
party would integrate into the GATT products from the specific list in the Agreement which accounted
for not less than 16 per cent of its total volume of imports in 1990. Integration means that trade in
these products will be governed by the general rules of GATT.
At the beginning of Phase 2, on 1 January 1998, products which accounted for not less than 17 per
cent of 1990 imports would be integrated. On 1 January 2002, products which accounted for not less
than 18 per cent of 1990 imports would be integrated. All remaining products would be integrated at
the end of the transition period on 1 January 2005. At each of the first three stages, products should
be chosen from each of the following categories: tops and yarns, fabrics, made-up textile products,
and clothing.
All MFA restrictions in place on 31 December 1994 would be carried over into the new agreement
and maintained until such time as the restrictions are removed or the products integrated into GATT.
For products remaining under restraint, at whatever stage, the agreement lays down a formula for
increasing the existing growth rates. Thus, during Stage 1, and for each restriction previously under
MFA bilateral agreements in force for 1994, annual growth should be not less than 16 per cent higher
than the growth rate established for the previous MFA restriction. For Stage 2 (1998 to 2001
inclusive), annual growth rates should be 25 per cent higher than the Stage 1 rates. For Stage 3 (2002
to 2004 inclusive), annual growth rates should be 27 per cent higher than the Stage 2 rates.
While the agreement focuses largely on the phasing-out of MFA restrictions, it also recognizes that
some members maintain non-MFA restrictions not justified under a GATT provision. These would
also be brought into conformity with GATT within one year of the entry into force of the Agreement or
phased out progressively during a period not exceeding the duration of the Agreement (that is, by
2005).
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It also contains a specific transitional safeguard mechanism which could be applied to products not yet
integrated into the GATT at any stage. Action under the safeguard mechanism could be taken against
individual exporting countries if it were demonstrated by the importing country that overall imports of
a product were entering the country in such increased quantities as to cause serious damage - or to
threaten it - to the relevant domestic industry, and that there was a sharp and substantial increase of
imports from the individual country concerned. Action under the safeguard mechanism could be taken
either by mutual agreement, following consultations, or unilaterally but subject to review by the Textiles Monitoring
Body. If taken, the level of restraints should be fixed at a level not lower than the actual level of exports or imports from
the country concerned during the twelve-month period ending two months before the month in which a request for
consultation was made. Safeguard restraints could
remain in place for up to three years without extension or until the product is removed from the scope
of the agreement (that is, integrated into the GATT), whichever comes first.
The agreement includes provisions to cope with possible circumvention of commitments through
transshipment, re-routing, false declaration concerning country or place of origin and falsification of
official documents.
The agreement also stipulates that, as part of the integration process, all members shall take such
actions in the area of textiles and clothing as may be necessary to abide by GATT rules and disciplines
so as to improve market access, ensure the application of policies relating to fair and equitable trading
conditions, and avoid discrimination against imports when taking measures for general trade policy
reasons.
In the context of a major review of the operation of the agreement to be conducted by the Council for
Trade in Goods before the end of each stage of the integration process, the Council for Trade in
Goods shall by consensus take such decisions as it deems appropriate to ensure that the balance of
rights and obligations in this agreement is not upset. Moreover, the Dispute Settlement Body may
authorise adjustments to the annual growth of quotas for the stage subsequent to the review with
respect to Members it has found not to be complying with their obligations under this agreement.
A Textiles Monitoring Body (TMB) oversees the implementation of commitments and to prepare
reports for the major reviews mentioned above. The agreement also has provisions for special
treatment to certain categories of countries - for example, those which have not been MFA members
since 1986, new entrants, small suppliers, and least-developed countries.

Agreement on Technical Barriers to Trade
This agreement will extend and clarify the Agreement on Technical Barriers to Trade reached in the
Tokyo Round. It seeks to ensure that technical negotiations and standards, as well as testing and
certification procedures, do not create unnecessary obstacles to trade. However, it recognizes that
countries have the right to establish protection, at levels they consider appropriate, for example for
human, animal or plant life or health or the environment, and should not be prevented from taking
measures necessary to ensure those levels of protection are met. The agreement therefore encourages
countries to use international standards where these are appropriate, but it does not require them to
change their levels of protection as a result of standardization.
Innovative features of the revised agreement are that it covers processing and production methods
related to the characteristics of the product itself. The coverage of conformity assessment procedures
is enlarged and the disciplines made more precise. Notification provisions applying to local
government and non-governmental bodies are elaborated in more detail than in the Tokyo Round
agreement. A Code of Good Practice for the Preparation, Adoption and Application of Standards by
standardizing bodies, which is open to acceptance by private sector bodies as well as the public
sector, is included as an annex to the agreement.
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Agreement on Trade Related Aspects of Investment Measures
The agreement recognizes that certain investment measures restrict and distort trade. It provides that
no contracting party shall apply any TRIM inconsistent with Articles III (national treatment) and XI
prohibition of quantitative restrictions) of the GATT. To this end, an illustrative list of TRIMs agreed
to be inconsistent with these articles is appended to the agreement. The list includes measures which
equire particular levels of local procurement by an enterprise ("local content requirements") or which
restrict the volume or value of imports such an enterprise can purchase or use to an amount related to
the level of products it exports ("trade balancing requirements").
The agreement requires mandatory notification of all non-conforming TRIMs and their elimination
within two years for developed countries, within five years for developing countries and within seven
years for least-developed countries. It establishes a Committee on TRIMs which will, among other
things, monitor the implementation of these commitments. The agreement also provides for
consideration, at a later date, of whether it should be complemented with provisions on investment and
competition policy more broadly.

Agreement on Implementation of Article VI (Anti-Dumping)
Article VI of the GATT provides for the right of contracting parties to apply anti-dumping measures,
i.e. measures against imports of a product at an export price below its "normal value" (usually the price
of the product in the domestic market of the exporting country) if such dumped imports cause injury to
a domestic industry in the territory of the importing contracting party. More detailed rules governing
the application of such measures are currently provided in an Anti-Dumping Agreement concluded at
the end of the Tokyo Round. Negotiations in the Uruguay Round have resulted in a revision of this
Agreement which addresses many areas in which the current Agreement lacks precision and detail.
In particular, the revised Agreement provides for greater clarity and more detailed rules in relation to
the method of determining that a product is dumped, the criteria to be taken into account in a
determination that dumped imports cause injury to a domestic industry, the procedures to be followed
in initiating and conducting anti-dumping investigations, and the implementation and duration of
anti-dumping measures. In addition, the new agreement clarifies the role of dispute settlement panels in
disputes relating to anti-dumping actions taken by domestic authorities.
On the methodology for determining that a product is exported at a dumped price, the new Agreement
adds relatively specific provisions on such issues as criteria for allocating costs when the export price
is compared with a "constructed" normal value and rules to ensure that a fair comparison is made
between the export price and the normal value of a product so as not to arbitrarily create or inflate
margins of dumping.
The agreement strengthens the requirement for the importing country to establish a clear causal
relationship between dumped imports and injury to the domestic industry. The examination of the
dumped imports on the industry concerned must include an evaluation of all relevant economic factors
bearing on the state of the industry concerned. The agreement confirms the existing interpretation of
the term "domestic industry". Subject to a few exceptions, "domestic industry" refers to the domestic
producers as a whole of the like products or to those of them whose collective output of the products
constitutes a major proportion of the total domestic production of those products.
Clear-cut procedures have been established on how anti-dumping cases are to be initiated and how
such investigations are to be conducted. Conditions for ensuring that all interested parties are given an
opportunity to present evidence are set out. Provisions on the application of provisional measures, the
use of price undertakings in anti-dumping cases, and on the duration of anti-dumping measures have
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been strengthened. Thus, a significant improvement over the existing Agreement consists of the
addition of a new provision under which anti-dumping measures shall expire five years after the date of
imposition, unless a determination is made that, in the event of termination of the measures, dumping
and injury would be likely to continue or recur.
A new provision requires the immediate termination of an anti-dumping investigation in cases where
the authorities determine that the margin of dumping is de minimis (which is defined as less than 2 per
cent, expressed as a percentage of the export price of the product) or that the volume of dumped
imports is negligible (generally when the volume of dumped imports from an individual country
accounts for less than 3 per cent of the imports of the product in question into the importing country).
The agreement calls for prompt and detailed notification of all preliminary or final anti-dumping actions to a Committee
on Anti-Dumping Practices. The agreement will afford parties the opportunity of consulting on any matter relating to
the operation of the agreement or the furtherance of its objectives, and to request the establishment of panels to examine
disputes.

Agreement on Implementation of Article VII (Customs Valuation)
The Decision on Customs Valuation would give customs administrations the right to request further
information of importers where they have reason to doubt the accuracy of the declared value of
imported goods. If the administration maintains a reasonable doubt, despite any additional information,
it may be deemed that the customs value of the imported goods cannot be determined on the basis of
the declared value, and customs would need to establish the value taking into account the provisions of
the Agreement. In addition, two accompanying texts further clarify certain of the Agreement's
provisions relevant to developing countries and relating to minimum values and importations by sole
agents, sole distributors and sole concessionaires.

Agreement on Preshipment Inspection
Preshipment inspection (PSI) is the practice of employing specialized private companies to check
shipment details - essentially price, quantity, quality - of goods ordered overseas. Used by
governments of developing countries, the purpose is to safeguard national financial interests
(prevention of capital flight and commercial fraud as well as customs duty evasion, for instance) and to
compensate for inadequacies in administrative infrastructures.
The agreement recognizes that GATT principles and obligations apply to the activities of preshipment
inspection agencies mandated by governments. The obligations placed on PSI-user governments
include non-discrimination, transparency, protection of confidential business information, avoidance of
unreasonable delay, the use of specific guidelines for conducting price verification and the avoidance of conflicts of
interest by the PSI agencies.
The obligations of exporting contracting parties towards PSI users include non-discrimination in the
application of domestic laws and regulations, prompt publication of such laws and regulations and the
provision of technical assistance where requested.
The agreement establishes an independent review procedure - administered jointly by an organization
representing PSI agencies and an organization representing exporters - to resolve disputes between an
exporter and a PSI agency.

Agreement on Rules of Origin
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The agreement aims at long-term harmonization of rules of origin, other than rules of origin relating to
the granting of tariff preferences, and to ensure that such rules do not themselves create unnecessary
obstacles to trade.
The agreement sets up a harmonization programme, to be initiated as soon as possible after the
completion of the Uruguay Round and to be completed within three years of initiation. It would be
based upon a set of principles, including making rules of origin objective, understandable and
predictable. The work would be conducted by a Committee on Rules of Origin in the GATT and a
technical committee under the auspices of the Customs Cooperation Council in Brussels.
Until the completion of the harmonization programme, contracting parties would be expected to ensure
that their rules of origin are transparent; that they do not have restricting, distorting or disruptive effects
on international trade; that they are administered in a consistent, uniform, impartial and reasonable
manner, and that they are based on a positive standard (in other words, they should state what does
confer origin rather than what does not).
An annex to the agreement sets out a "common declaration" with respect to the operation of rules of
origin on goods which qualify for preferential treatment.

Agreement on Import Licensing Procedures
The revised agreement strengthens the disciplines on the users of import licensing systems - which, in
any event, are much less widely used now than in the past - and increases transparency and
predictability. For example, the agreement requires parties to publish sufficient information for traders
to know the basis on which licences are granted. It contains strengthened rules for the notification of
the institution of import licensing procedures or changes therein. It also offers guidance on the
assessment of applications.
With respect to automatic licensing procedures, the revised agreement sets out criteria under which
they are assumed not to have trade restrictive effects. With respect to non-automatic licensing
procedures, their administrative burden for importers and exporters should be limited to what is
absolutely necessary to administer the measures to which they apply. The revised agreement also sets
a maximum of 60 days for applications to be considered.

Agreement on Subsidies and Countervailing Measures
The Agreement on Subsidies and Countervailing Measures is intended to build on the Agreement on
Interpretation and Application of Articles VI, XVI and XXIII which was negotiated in the Tokyo
Round.
Unlike its predecessor, the agreement contains a definition of subsidy and introduces the concept of a
"specific" subsidy - for the most part, a subsidy available only to an enterprise or industry or group of
enterprises or industries within the jurisdiction of the authority granting the subsidy. Only specific
subsidies would be subject to the disciplines set out in the agreement.
The agreement establishes three categories of subsidies. First, it deems the following subsidies to be
"prohibited": those contingent, in law or in fact, whether solely or as one of several other conditions,
upon export performance; and those contingent, whether solely or as one of several other conditions,
upon the use of domestic over imported goods. Prohibited subsidies are subject to new dispute
settlement procedures. The main features include an expedited timetable for action by the Dispute
Settlement body, and if it is found that the subsidy is indeed prohibited, it must be immediately
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withdrawn. If this is not done within the specified time period, the complaining member is authorized to take
countermeasures. (See the section on "Dispute Settlement" for details on the procedures).
The second category is "actionable" subsidies. The agreement stipulates that no member should cause,
through the use of subsidies, adverse effects to the interests of other signatories, i.e. injury to domestic
industry of another signatory, nullification or impairment of benefits accruing directly or indirectly to
other signatories under the General Agreement (in particular the benefits of bound tariff concessions),
and serious prejudice to the interests of another member. "Serious prejudice" shall be presumed to
exist for certain subsidies including when the total ad valorem subsidization of a product exceeds 5
per cent. In such a situation, the burden of proof is on the subsidizing member to show that the
subsidies in question do not cause serious prejudice to the complaining member. Members affected by
actionable subsidies may refer the matter to the Dispute Settlement body. In the event that it is
determined that such adverse effects exist, the subsidizing member must withdraw the subsidy or
remove the adverse effects.
The third category involves non-actionable subsidies, which could either be non-specific subsidies, or
specific subsidies involving assistance to industrial research and pre-competitive development activity,
assistance to disadvantaged regions, or certain type of assistance for adapting existing facilities to new
environmental requirements imposed by law and/or regulations. Where another member believes that
an otherwise non-actionable subsidy is resulting in serious adverse effects to a domestic industry, it
may seek a determination and recommendation on the matter.
One part of the agreement concerns the use of countervailing measures on subsidized imported goods.
It sets out disciplines on the initiation of countervailing cases, investigations by national authorities and
rules of evidence to ensure that all interested parties can present information and argument. Certain
disciplines on the calculation of the amount of a subsidy are outlined as is the basis for the
determination of injury to the domestic industry. The agreement would require that all relevant
economic factors be taken into account in assessing the state of the industry and that a causal link be
established between the subsidized imports and the alleged injury. Countervailing investigations shall
be terminated immediately in cases where the amount of a subsidy is de minimis (the subsidy is less
than 1 per cent ad valorem) or where the volume of subsidized imports, actual or potential, or the
injury is negligible. Except under exceptional circumstances, investigations shall be concluded within
one year after their initiation and in no case more than 18 months. All countervailing duties have to be
terminated within 5 years of their imposition unless the authorities determine on the basis of a review
that the expiry of the duty would be likely to lead to continuation or recurrence of subsidization and
injury.
The agreement recognizes that subsidies may play an important role in economic development
programmes of developing countries, and in the transformation of centrally-planned economies to
market economies. Least-developed countries and developing countries that have less than $1,000
per capita GNP are thus exempted from disciplines on prohibited export subsidies, and have a
time-bound exemption from other prohibited subsidies. For other developing countries, the export
subsidy prohibition would take effect 8 years after the entry into force of the agreement establishing
the WTO, and they have a time-bound (though fewer years than for poorer developing countries)
exemption from the other prohibited subsidies. Countervailing investigation of a product originating
from a developing-country member would be terminated if the overall level of subsidies does not
exceed 2 per cent (and from certain developing countries 3 per cent) of the value of the product, or if
the volume of the subsidized imports represents less than 4 per cent of the total imports for the like
product in the importing signatory. For countries in the process of transformation from a
centrally-planned into a market economy, prohibited subsidies shall be phased out within a period of
seven years from the date of entry into force of the agreement.
In anticipation of the negotiation of special rules in the civil aircraft sector, under the subsidies
agreement, civil aircraft products are not subject to the presumption that ad valorem subsidization in
excess of 5 per cent causes serious prejudice to the interests of other Members. In addition, the
Agreement provides that where repayment of financing in the civil aircraft sector is dependent on the
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level of sales of a product and sales fall below expectations, this does not in itself give rise to such
presumption of serious prejudice.

Agreement on Safeguards
Article XIX of the General Agreement allows a GATT member to take a "safeguard" action to protect
a specific domestic industry from an unforeseen increase of imports of any product which is causing,
or which is likely to cause, serious injury to the industry.
The agreement breaks major ground in establishing a prohibition against so-called "grey area"
measures, and in setting a "sunset clause" on all safeguard actions. The agreement stipulates that a
member shall not seek, take or maintain any voluntary export restraints, orderly marketing
arrangements or any other similar measures on the export or the import side. Any such measure in
effect at the time of entry into force of the agreement would be brought into conformity with this
agreement, or would have to be phased out within four years after the entry into force of the
agreement establishing the WTO. An exception could be made for one specific measure for each
importing member, subject to mutual agreement with the directly concerned member, where the
phase-out date would be 31 December 1999.
All existing safeguard measures taken under Article XIX of the General Agreement 1947 shall be
terminated not later than eight years after the date on which they were first applied or five years after
the date of entry into force of the agreement establishing the WTO, whichever comes later.
The agreement sets out requirements for safeguard investigation which include public notice for
hearings and other appropriate means for interested parties to present evidence, including on whether
a measure would be in the public interest. In the event of critical circumstances, a provisional
safeguard measure may be imposed based upon a preliminary determination of serious injury. The
duration of such a provisional measure would not exceed 200 days.
The agreement sets out the criteria for "serious injury" and the factors which must be considered in
determining the impact of imports. The safeguard measure should be applied only to the extent
necessary to prevent or remedy serious injury and to facilitate adjustment. Where quantitative
restrictions are imposed, they normally should not reduce the quantities of imports below the annual
average for the last three representative years for which statistics are available, unless clear justification
is given that a different level is necessary to prevent or remedy serious injury.
In principle, safeguard measures have to be applied irrespective of source. In cases in which a quota is
allocated among supplying countries, the member applying restrictions may seek agreement with
others. Members having a substantial interest in supplying the product concerned. Normally, allocation
of shares would be on the basis of proportion of total quantity or value of the imported product over a
previous representative period. However, it would be possible for the importing country to depart
from this approach if it could demonstrate, in consultations under the auspices of the Safeguards
Committee, that imports from certain contracting parties had increased disproportionately in relation to
the total increase and that such a departure would be justified and equitable to all suppliers. The
duration of the safeguard measure in this case cannot exceed four years.
The agreement lays down time limits for all safeguard measures. Generally, the duration of a measure
should not exceed four years though this could be extended up to a maximum of eight years, subject to
confirmation of continued necessity by the competent national authorities and if there is evidence that
the industry is adjusting. Any measure imposed for a period greater than one year should be
progressively liberalized during its lifetime. No safeguard measure could be applied again to a product
that had been subject to such action for a period equal to the duration of the previous measure,
subject to a non-application period of at least two years. A safeguard measure with a duration of 180
days or less may be applied again to the import of a product if at least one year had elapsed since the
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date of introduction of the measure on that product, and if such a measure had not been applied on the
same product more than twice in the five-year period immediately preceding the date of introduction
of the measure.
The agreement envisages consultations on compensation for safeguard measures. Where consultations
are not successful, the affected members may withdraw equivalent concessions or other obligations
under GATT 1994. However, such action is not allowed for the first three years of the safeguard
measure if it conforms to the provisions of the agreement, and is taken as a result of an absolute
increase in imports.
Safeguard measures would not be applicable to a product from a developing country member, if the
share of the developing country member in the imports of the product concerned does not exceed 3
per cent, and that developing country members with less than 3 per cent import share collectively
account for no more than 9 per cent of total imports of the product concerned. A developing country
member has the right to extend the period of application of a safeguard measure for a period of up to
two years beyond the normal maximum. It can also apply a safeguard measure again to a product that
had been subject to such an action after a period equal to half of the duration of the previous measure,
subject to a non-application period of at least two years.
The agreement would establish a Safeguards Committee which would oversee the operation of its
provisions and, in particular, be responsible for surveillance of its commitments.

General Agreement on Trade in Services
The Services Agreement which forms part of the Final Act rests on three pillars. The first is a
Framework Agreement containing basic obligations which apply to all member countries. The second
concerns national schedules of commitments containing specific further national commitments which
will be the subject of a continuing process of liberalization. The third is a number of annexes
addressing the special situations of individual services sectors.
Part I of the basic agreement defines its scope - specifically, services supplied from the territory of one
party to the territory of another; services supplied in the territory of one party to the consumers of any
other (for example, tourism); services provided through the presence of service providing entities of
one party in the territory of any other (for example, banking); and services provided by nationals of
one party in the territory of any other (for example, construction projects or consultancies).
Part II sets out general obligations and disciplines. A basic most-favoured-nation (m.f.n.) obligation
states that each party "shall accord immediately and unconditionally to services and service providers
of any other Party, treatment no less favourable than that it accords to like services and service
providers of any other country". However, it is recognized that m.f.n. treatment may not be possible
for every service activity and, therefore, it is envisaged that parties may indicate specific m.f.n.
exemptions. Conditions for such exemptions are included as an annex and provide for reviews after
five years and a normal limitation of 10 years on their duration.
Transparency requirements include publication of all relevant laws and regulations. Provisions to
facilitate the increased participation of developing countries in world services trade envisage negotiated
commitments on access to technology, improvements in access to distribution channels and
information networks and the liberalization of market access in sectors and modes of supply of export
interest. The provisions covering economic integration are analogous to those in Article XXIV of
GATT, requiring arrangements to have "substantial sectoral coverage" and to "provide for the absence
or elimination of substantially all discrimination" between the parties.
Since domestic regulations, not border measures, provide the most significant influence on services
trade, provisions spell out that all such measures of general application should be administered in a
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reasonable, objective and impartial manner. There would be a requirement that parties establish the
means for prompt reviews of administrative decisions relating to the supply of services.
The agreement contains obligations with respect to recognition requirements (educational background,
for instance) for the purpose of securing authorizations, licenses or certification in the services area. It
encourages recognition requirements achieved through harmonization and internationally-agreed
criteria. Further provisions state that parties are required to ensure that monopolies and exclusive
service providers do not abuse their positions. Restrictive business practices should be subject to
consultations between parties with a view to their elimination.
While parties are normally obliged not to restrict international transfers and payments for current
transactions relating to commitments under the agreement, there are provisions allowing limited
restrictions in the event of balance-of-payments difficulties. However, where such restrictions are
imposed they would be subject to conditions; including that they are non-discriminatory, that they
avoid unnecessary commercial damage to other parties and that they are of a temporary nature.
The agreement contains both general exceptions and security exceptions provisions which are similar
to Articles XX and XXI of the GATT. It also envisages negotiations with a view to the development
of disciplines on trade-distorting subsidies in the services area.
Part III contains provisions on market access and national treatment which would not be general
obligations but would be commitments made in national schedules. Thus, in the case of market access,
each party "shall accord services and service providers of other Parties treatment no less favourable
than that provided for under the terms, limitations and conditions agreed and specified in its schedule".
The intention of the market-access provision is to progressively eliminate the following types of
measures: limitations on numbers of service providers, on the total value of service transactions or on
the total number of service operations or people employed. Equally, restrictions on the kind of legal
entity or joint venture through which a service is provided or any foreign capital limitations relating to
maximum levels of foreign participation are to be progressively eliminated.
The national-treatment provision contains the obligation to treat foreign service suppliers and domestic
service suppliers in the same manner. However, it does provide the possibility of different treatment
being accorded the service providers of other parties to that accorded to domestic service providers.
However, in such cases the conditions of competition should not, as a result, be modified in favour of
the domestic service providers.
Part IV of the agreement establishes the basis for progressive liberalization in the services area through
successive rounds of negotiations and the development of national schedules. It also permits, after a
period of three years, parties to withdraw or modify commitments made in their schedules. Where
commitments are modified or withdrawn, negotiations should be undertaken with interested parties to
agree on compensatory adjustments. Where agreement cannot be reached, compensation would be
decided by arbitration.
Part V of the agreement contains institutional provisions, including consultation and dispute settlement
and the establishment of a Council on Services. The responsibilities of the Council are set out in a
Ministerial Decision.
The first of the annexes to the agreement concerns the movement of labour. It permits parties to
negotiate specific commitments applying to the movement of people providing services under the
agreement. It requires that people covered by a specific commitment shall be allowed to provide the
service in accordance with the terms of the commitment. Nevertheless, the agreement would not apply
to measures affecting employment, citizenship, residence or employment on a permanent basis. The
annex on financial services (largely banking and insurance) lays down the right of parties,
notwithstanding other provisions, to take prudential measures, including for the protection of investors,
deposit holders and policy holders, and to ensure the integrity and stability of the financial system.
However, a further understanding on financial services would allow those participants who choose to
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do so to undertake commitments on financial services through a different method. With respect to
market access, the understanding contains more detailed obligations on, among other things, monopoly
rights, cross-border trade (certain insurance and reinsurance policy writing as well as financial data
processing and transfer), the right to establish or expand a commercial presence, and the temporary
entry of personnel. The provisions on national treatment refer explicitly to access to payments and
clearing systems operated by public entities and to official funding and refinancing facilities. They also
relate to membership of, or participation in, self-regulatory bodies, securities or futures exchanges and
clearing agencies.
The annex on telecommunications relates to measures which affect access to and use of public
telecommunications services and networks. In particular, it requires that such access be accorded to
another party, on reasonable and non-discriminatory terms, to permit the supply of a service included
in its schedule. Conditions attached to the use of public networks should be no more than is necessary
to safeguard the public service responsibilities of their operators, to protect the technical integrity of
the network and to ensure that foreign service suppliers do not supply services unless permitted to do
so through a specific commitment. The annex also encourages technical cooperation to assist
developing countries in the strengthening of their own domestic telecommunications sectors. The annex on air-transport
services excludes from the agreement's coverage traffic rights (largely bilateral
air-service agreements conferring landing rights) and directly related activities which might affect the
negotiation of traffic rights. Nevertheless, the annex, in its current form, also states that the agreement
should apply to aircraft repair and maintenance services, the marketing of air-transport services and
computer-reservation services. The operation of the annex would be reviewed at least every five
years.
In the final days of the services negotiations, three Decisions were taken - on Financial Services,
Professional Services and the Movement of Natural Persons. The Decision on Financial Services
confirmed that commitments in this sector would be implemented on an MFN basis, and permits
Members to revise and finalize their schedules of commitments and their MFN exemptions six months
after the entry into force of the Agreement. Contrary to some media reports, the audio-visual and
maritime sectors have not been removed from the scope of the GATS.

Agreement on Trade Related Aspects of Intellectual Property Rights, Including
Trade in Counterfeit Goods
The agreement recognises that widely varying standards in the protection and enforcement of
intellectual property rights and the lack of a multilateral framework of principles, rules and disciplines
dealing with international trade in counterfeit goods have been a growing source of tension in
international economic relations. Rules and disciplines were needed to cope with these tensions. To
that end, the agreement addresses the applicability of basic GATT principles and those of relevant
international intellectual property agreements; the provision of adequate intellectual property rights; the
provision of effective enforcement measures for those rights; multilateral dispute settlement; and
transitional arrangements.
Part I of the agreement sets out general provisions and basic principles, notably a national-treatment
commitment under which the nationals of other parties must be given treatment no less favourable than
that accorded to a party's own nationals with regard to the protection of intellectual property. It also
contains a most-favoured-nation clause, a novelty in an international intellectual property agreement,
under which any advantage a party gives to the nationals of another country must be extended
immediately and unconditionally to the nationals of all other parties, even if such treatment is more
favourable than that which it gives to its own nationals.
Part II addresses each intellectual property right in succession. With respect to copyright, parties are
required to comply with the substantive provisions of the Berne Convention for the protection of
literary and artistic works, in its latest version (Paris 1971), though they will not be obliged to protect
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moral rights as stipulated in Article 6bis of that Convention. It ensures that computer programs will be
protected as literary works under the Berne Convention and lays down on what basis data bases
should be protected by copyright. Important additions to existing international rules in the area of
copyright and related rights are the provisions on rental rights. The draft requires authors of computer
programmes and producers of sound recordings to be given the right to authorize or prohibit the
commercial rental of their works to the public. A similar exclusive right applies to films where
commercial rental has led to widespread copying which is materially impairing the right of
reproduction. The draft also requires performers to be given protection from unauthorized recording
and broadcast of live performances (bootlegging). The protection for performers and producers of
sound recordings would be for no less than 50 years. Broadcasting organizations would have control
over the use that can be made of broadcast signals without their authorization. This right would last for
at least 20 years.
With respect to trademarks and service marks, the agreement defines what types of signs must be eligible for
protection as a trademark or service mark and what the minimum rights conferred on their owners must be. Marks that
have become well-known in a particular country shall enjoy additional protection. In addition, the agreement lays down
a number of obligations with regard to the use of trademarks and service marks, their term of protection, and their
licensing or assignment. For
xample, requirements that foreign marks be used in conjunction with local marks would, as a general
rule, be prohibited.
In respect of geographical indications, the agreement lays down that all parties must provide means to
prevent the use of any indication which misleads the consumer as to the origin of goods, and any use
which would constitute an act of unfair competition. A higher level of protection is provided for
geographical indications for wines and spirits, which are protected even where there is no danger of
the public's being misled as to the true origin. Exceptions are allowed for names that have already
become generic terms, but any country using such an exception must be willing to negotiate with a
view to protecting the geographical indications in question. Furthermore, provision is made for further
negotiations to establish a multilateral system of notification and registration of geographical
indications for wines.
Industrial designs are also protected under the agreement for a period of 10 years. Owners of
protected designs would be able to prevent the manufacture, sale or importation of articles bearing or
embodying a design which is a copy of the protected design.
As regards patents, there is a general obligation to comply with the substantive provisions of the Paris
Convention (1967). In addition, the agreement requires that 20-year patent protection be available for
all inventions, whether of products or processes, in almost all fields of technology. Inventions may be
excluded from patentability if their commercial exploitation is prohibited for reasons of public order or
morality; otherwise, the permitted exclusions are for diagnostic, therapeutic and surgical methods, and
for plants and (other than microorganisms) animals and essentially biological processes for the
production of plants or animals (other than microbiological processes). Plant varieties, however, must
be protectable either by patents or by a sui generis system (such as the breeder's rights provided in a
UPOV Convention). Detailed conditions are laid down for compulsory licensing or governmental use
of patents without the authorization of the patent owner. Rights conferred in respect of patents for
processes must extend to the products directly obtained by the process; under certain conditions
alleged infringers may be ordered by a court to prove that they have not used the patented process.
With respect to the protection of layout designs of integrated circuits, the agreement requires parties to
provide protection on the basis of the Washington Treaty on Intellectual Property in Respect of
Integrated Circuits which was opened for signature in May 1989, but with a number of additions:
protection must be available for a minimum period of 10 years; the rights must extend to articles
incorporating infringing layout designs; innocent infringers must be allowed to use or sell stock in hand
or ordered before learning of the infringement against a suitable royalty: and compulsory licensing and
government use is only allowed under a number of strict conditions.
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Trade secrets and know-how which have commercial value must be protected against breach of
confidence and other acts contrary to honest commercial practices. Test data submitted to
governments in order to obtain marketing approval for pharmaceutical or agricultural chemicals must
also be protected against unfair commercial use.
The final section in this part of the agreement concerns anti-competitive practices in contractual
licences. It provides for consultations between governments where there is reason to believe that
licensing practices or conditions pertaining to intellectual property rights constitute an abuse of these
rights and have an adverse effect on competition. Remedies against such abuses must be consistent
with the other provisions of the agreement.
Part III of the agreement sets out the obligations of member governments to provide procedures and
remedies under their domestic law to ensure that intellectual property rights can be effectively
enforced, by foreign right holders as well as by their own nationals. Procedures should permit effective
action against infringement of intellectual property rights but should be fair and equitable, not
unnecessarily complicated or costly, and should not entail unreasonable time-limits or unwarranted
delays. They should allow for judicial review of final administrative decisions. There is no obligation to put in place a
judicial system distinct from that for the enforcement of laws in general, nor to give
priority to the enforcement of intellectual property rights in the allocation of resources or staff.
The civil and administrative procedures and remedies spelled out in the text include provisions on
evidence of proof, injunctions, damages and other remedies which would include the right of judicial
authorities to order the disposal or destruction of infringing goods. Judicial authorities must also have
the authority to order prompt and effective provisional measures, in particular where any delay is likely
to cause irreparable harm to the right holder, or where evidence is likely to be destroyed. Further
provisions relate to measures to be taken at the border for the suspension by customs authorities of
release, into domestic circulation, of counterfeit and pirated goods. Finally, parties should provide for
criminal procedures and penalties at least in cases of wilful trademark counterfeiting or copyright
piracy on a commercial scale. Remedies should include imprisonment and fines sufficient to act as a
deterrent.
The agreement would establish a Council for Trade-Related Aspects of Intellectual Property Rights to
monitor the operation of the agreement and governments' compliance with it. Dispute settlement would
take place under the integrated GATT dispute-settlement procedures as revised in the Uruguay
Round.
With respect to the implementation of the agreement, it envisages a one-year transition period for
developed countries to bring their legislation and practices into conformity. Developing countries and
countries in the process of transformation from a centrally-planned into a market economy would have
a five-year transition period, and least-developed countries 11 years. Developing countries which do
not at present provide product patent protection in an area of technology would have up to 10 years
to introduce such protection. However, in the case of pharmaceutical and agricultural chemical
products, they must accept the filing of patent applications from the beginning of the transitional period.
Though the patent need not be granted until the end of this period, the novelty of the invention is
preserved as of the date of filing the application. If authorization for the marketing of the relevant
pharmaceutical or agricultural chemical is obtained during the transitional period, the developing
country concerned must offer an exclusive marketing right for the product for five years, or until a
product patent is granted, whichever is shorter.
Subject to certain exceptions, the general rule is that the obligations in the agreement would apply to
existing intellectual property rights as well as to new ones.

Understanding on Rules and Procedures Governing the Settlement of Disputes
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The dispute settlement system of the GATT is generally considered to be one of the cornerstones of
the multilateral trade order. The system has already been strengthened and streamlined as a result of
reforms agreed following the Mid-Term Review Ministerial Meeting held in Montreal in December
1988. Disputes currently being dealt with by the Council are subject to these new rules, which include
greater automaticity in decisions on the establishment, terms of reference and composition of panels,
such that these decisions are no longer dependent upon the consent of the parties to a dispute. The
Uruguay Round Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU)
will further strengthen the existing system significantly, extending the greater automaticity agreed in the Mid-Term
Review to the adoption of the panels' and a new Appellate Body's findings. Moreover, the DSU will establish an
integrated system permitting WTO Members to base their claims on any of the multilateral trade agreements included in
the Annexes to the Agreement establishing the WTO. For this purpose, a Dispute Settlement Body (DSB) will exercise
the authority of the General Council and the Councils and committees of the covered agreements.
The DSU emphasizes the importance of consultations in securing dispute resolution, requiring a
Member to enter into consultations within 30 days of a request for consultations from another
Member. If after 60 days from the request for consultations there is no settlement, the complaining
party may request the establishment of a panel. Where consultations are denied, the complaining party
may move directly to request a panel. The parties may voluntarily agree to follow alternative means of
dispute settlement, including good offices, conciliation, mediation and arbitration.
Where a dispute is not settled through consultations, the DSU requires the establishment of a panel, at
the latest, at the meeting of the DSB following that at which a request is made, unless the DSB decides
by consensus against establishment. The DSU also sets out specific rules and deadlines for deciding
the terms of reference and composition of panels. Standard terms of reference will apply unless the
parties agree to special terms within 20 days of the panel's establishment. And where the parties do
not agree on the composition of the panel within the same 20 days, this can be decided by the
Director-General. Panels normally consist of three persons of appropriate background and experience
from countries not party to the dispute. The Secretariat will maintain a list of experts satisfying the
criteria.
Panel procedures are set out in detail in the DSU. It is envisaged that a panel will normally complete its
work within six months or, in cases of urgency, within three months. Panel reports may be considered
by the DSB for adoption 20 days after they are issued to Members. Within 60 days of their issuance,
they will be adopted, unless the DSB decides by consensus not to adopt the report or one of the
parties notifies the DSB of its intention to appeal.
The concept of appellate review is an important new feature of the DSU. An Appellate Body will be
established, composed of seven members, three of whom will serve on any one case. An appeal will
be limited to issues of law covered in the panel report and legal interpretations developed by the panel.
Appellate proceedings shall not exceed 60 days from the date a party formally notifies its decision to
appeal. The resulting report shall be adopted by the DSB and unconditionally accepted by the parties
within 30 days following its issuance to Members, unless the DSB decides by consensus against its
adoption.
Once the panel report or the Appellate Body report is adopted, the party concerned will have to
notify its intentions with respect to implementation of adopted recommendations. If it is impracticable
to comply immediately, the party concerned shall be given a reasonable period of time, the latter to be
decided either by agreement of the parties and approval by the DSB within 45 days of adoption of the
report or through arbitration within 90 days of adoption. In any event, the DSB will keep the
implementation under regular surveillance until the issue is resolved.
Further provisions set out rules for compensation or the suspension of concessions in the event of
non-implementation. Within a specified time-frame, parties can enter into negotiations to agree on
mutually acceptable compensation. Where this has not been agreed, a party to the dispute may
request authorization of the DSB to suspend concessions or other obligations to the other party
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concerned. The DSB will grant such authorization within 30 days of the expiry of the agreed
time-frame for implementation. Disagreements over the proposed level of suspension may be referred
to arbitration. In principle, concessions should be suspended in the same sector as that in issue in the
panel case. If this is not practicable or effective, the suspension can be made in a different sector of t
same agreement. In turn, if this is not effective or practicable and if the circumstances are serious
enough, the suspension of concessions may be made under another agreement.
One of the central provisions of the DSU reaffirms that Members shall not themselves make
determinations of violations or suspend concessions, but shall make use of the dispute settlement rules
and procedures of the DSU.
The DSU contains a number of provisions taking into account the specific interests of the developing
and the least-developed countries. It also provides some special rules for the resolution of disputes
which do not involve a violation of obligations under a covered agreement but where a Member
believes nevertheless that benefits are being nullified or impaired. Special decisions to be adopted by
Ministers in 1994 foresee that the Montreal Dispute Settlement Rules which would otherwise have
expired at the time of the April 1994 meeting are extended until the entry into force of the WTO.
Another decision foresees that the new rules and procedures will be reviewed within four years after
the entry into force of the WTO.
Trade Policy Review Mechanism
An agreement confirms the Trade Policy Review Mechanism, introduced at the time of the Mid-term
Review, and encourages greater transparency in national trade policy-making. A further Ministerial
decision reforms the notification requirements and procedures generally.

Decision on achieving greater coherence in global economic policy-making
This will set out concepts and proposals with respect to achieving greater coherence in global
economic policy-making. Among other things, the text notes that greater exchange rate stability based
on more orderly underlying economic and financial conditions should contribute to "the expansion of
trade, sustainable growth and development, and the timely correction of external imbalances". It
recognizes that while difficulties whose origins lie outside the trade field cannot be redressed through
measures taken in the trade field alone, there are nevertheless interlinkages between the different
aspects of economic policy. Therefore, WTO is called upon to develop its cooperation with the
international organizations responsible for monetary and financial matters. In particular, the
Director-General of WTO is called upon to review, with his opposite numbers in the World Bank and
the International Monetary Fund, the implications of WTO's future responsibilities for its cooperation
with the Bretton Woods institutions.
Government Procurement
The Final Act contains an agreement related to accession procedures to the Government Procurement
Agreement which is designed to facilitate the membership of developing countries. It envisages
consultations between the existing members and applicant governments. These would be followed by
the establishment of accession working parties to examine the offers made by applicant countries (in
other words, the public entities whose procurement will be opened up to international competition) as
well as the export opportunities for the applicant country in the markets of existing signatories.
This agreement should be distinguished from the new Agreement on Government Procurement
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2. Legal Texts
2-1. Basic Documents
Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations
www.wto.org/wto/legal/finalact.htm
1.
Having met in order to conclude the Uruguay Round of Multilateral Trade Negotiations, representatives of the
governments and of the European Communities, members of the Trade Negotiations Committee, agree that the
Agreement Establishing the World Trade Organization (referred to in this Final Act as the "WTO Agreement"), the
Ministerial Declarations and Decisions, and the Understanding on Commitments in Financial Services, as annexed
hereto, embody the results of their negotiations and form an integral part of this Final Act.
2.

By signing the present Final Act, the representatives agree
(a)

to submit, as appropriate, the WTO Agreement for the consideration of their respective competent
authorities with a view to seeking approval of the Agreement in accordance with their procedures;
and

(b)

to adopt the Ministerial Declarations and Decisions.

3.
The representatives agree on the desirability of acceptance of the WTO Agreement by all participants in the
Uruguay Round of Multilateral Trade Negotiations (hereinafter referred to as "participants") with a view to its entry into
force by 1 January 1995, or as early as possible thereafter. Not later than late 1994, Ministers will meet, in accordance
with the final paragraph of the Punta del Este Ministerial Declaration, to decide on the international implementation of
the results, including the timing of their entry into force.
4.
The representatives agree that the WTO Agreement shall be open for acceptance as a whole, by signature or
otherwise, by all participants pursuant to Article XIV thereof. The acceptance and entry into force of a Plurilateral
Trade Agreement included in Annex 4 of the WTO Agreement shall be governed by the provisions of that Plurilateral
Trade Agreement.
5.
Before accepting the WTO Agreement, participants which are not contracting parties to the General Agreement
on Tariffs and Trade must first have concluded negotiations for their accession to the General Agreement and become
contracting parties thereto. For participants which are not contracting parties to the General Agreement as of the date of
the Final Act, the Schedules are not definitive and shall be subsequently completed for the purpose of their accession to
the General Agreement and acceptance of the WTO Agreement.
6.
This Final Act and the texts annexed hereto shall be deposited with the Director-General to the
CONTRACTING PARTIES to the General Agreement on Tariffs and Trade who shall promptly furnish to each
participant a certified copy thereof.
DONE at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four, in a single copy, in
the English, French and Spanish languages, each text being authentic.

[List of signatures to be included in the treaty copy of the Final Act for signature]
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Agreement Establishing the World Trade Organization
The Parties to this Agreement,
Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view
to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and
effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use
of the world's resources in accordance with the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and
concerns at different levels of economic development,
Recognizing further that there is need for positive efforts designed to ensure that developing countries, and
especially the least developed among them, secure a share in the growth in international trade commensurate with the
needs of their economic development,
Being desirous of contributing to these objectives by entering into reciprocal and mutually advantageous
arrangements directed to the substantial reduction of tariffs and other barriers to trade and to the elimination of
discriminatory treatment in international trade relations,
Resolved, therefore, to develop an integrated, more viable and durable multilateral trading system
encompassing the General Agreement on Tariffs and Trade, the results of past trade liberalization efforts, and all of the
results of the Uruguay Round of Multilateral Trade Negotiations,
Determined to preserve the basic principles and to further the objectives underlying this multilateral trading
system,
Agree as follows:
Article I
Establishment of the Organization
The World Trade Organization (hereinafter referred to as "the WTO") is hereby established.
Article II
Scope of the WTO
1.
The WTO shall provide the common institutional framework for the conduct of trade relations among its
Members in matters related to the agreements and associated legal instruments included in the Annexes to this
Agreement.
2.
The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter referred to as
"Multilateral Trade Agreements") are integral parts of this Agreement, binding on all Members.
3.
The agreements and associated legal instruments included in Annex 4 (hereinafter referred to as "Plurilateral
Trade Agreements") are also part of this Agreement for those Members that have accepted them, and are binding on
those Members. The Plurilateral Trade Agreements do not create either obligations or rights for Members that have not
accepted them.
4.
The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A (hereinafter referred to as
"GATT 1994") is legally distinct from the General Agreement on Tariffs and Trade, dated 30 October 1947, annexed to
the Final Act Adopted at the Conclusion of the Second Session of the Preparatory Committee of the United Nations
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Conference on Trade and Employment, as subsequently rectified, amended or modified (hereinafter referred to as
"GATT 1947").
Article III
Functions of the WTO
1.
The WTO shall facilitate the implementation, administration and operation, and further the objectives, of this
Agreement and of the Multilateral Trade Agreements, and shall also provide the framework for the implementation,
administration and operation of the Plurilateral Trade Agreements.
2.
The WTO shall provide the forum for negotiations among its Members concerning their multilateral trade
relations in matters dealt with under the agreements in the Annexes to this Agreement. The WTO may also provide a
forum for further negotiations among its Members concerning their multilateral trade relations, and a framework for the
implementation of the results of such negotiations, as may be decided by the Ministerial Conference.
3.
The WTO shall administer the Understanding on Rules and Procedures Governing the Settlement of Disputes
(hereinafter referred to as the "Dispute Settlement Understanding" or "DSU") in Annex 2 to this Agreement.
4.
The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as the "TPRM")
provided for in Annex 3 to this Agreement.
5.
With a view to achieving greater coherence in global economic policy-making, the WTO shall cooperate, as
appropriate, with the International Monetary Fund and with the International Bank for Reconstruction and Development
and its affiliated agencies.
Article IV
Structure of the WTO
1.
There shall be a Ministerial Conference composed of representatives of all the Members, which shall meet at
least once every two years. The Ministerial Conference shall carry out the functions of the WTO and take actions
necessary to this effect. The Ministerial Conference shall have the authority to take decisions on all matters under any
of the Multilateral Trade Agreements, if so requested by a Member, in accordance with the specific requirements for
decision-making in this Agreement and in the relevant Multilateral Trade Agreement.
2.
There shall be a General Council composed of representatives of all the Members, which shall meet as
appropriate. In the intervals between meetings of the Ministerial Conference, its functions shall be conducted by the
General Council. The General Council shall also carry out the functions assigned to it by this Agreement. The General
Council shall establish its rules of procedure and approve the rules of procedure for the Committees provided for in
paragraph 7.
3.
The General Council shall convene as appropriate to discharge the responsibilities of the Dispute Settlement
Body provided for in the Dispute Settlement Understanding. The Dispute Settlement Body may have its own chairman
and shall establish such rules of procedure as it deems necessary for the fulfilment of those responsibilities.
4.
The General Council shall convene as appropriate to discharge the responsibilities of the Trade Policy Review
Body provided for in the TPRM. The Trade Policy Review Body may have its own chairman and shall establish such
rules of procedure as it deems necessary for the fulfilment of those responsibilities.
5.
There shall be a Council for Trade in Goods, a Council for Trade in Services and a Council for Trade-Related
Aspects of Intellectual Property Rights (hereinafter referred to as the "Council for TRIPS"), which shall operate under
the general guidance of the General Council. The Council for Trade in Goods shall oversee the functioning of the
Multilateral Trade Agreements in Annex 1A. The Council for Trade in Services shall oversee the functioning of the
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General Agreement on Trade in Services (hereinafter referred to as "GATS"). The Council for TRIPS shall oversee the
functioning of the Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the
"Agreement on TRIPS"). These Councils shall carry out the functions assigned to them by their respective agreements
and by the General Council. They shall establish their respective rules of procedure subject to the approval of the
General Council. Membership in these Councils shall be open to representatives of all Members. These Councils shall
meet as necessary to carry out their functions.
6.
The Council for Trade in Goods, the Council for Trade in Services and the Council for TRIPS shall establish
subsidiary bodies as required. These subsidiary bodies shall establish their respective rules of procedure subject to the
approval of their respective Councils.
7.
The Ministerial Conference shall establish a Committee on Trade and Development, a Committee on Balanceof-Payments Restrictions and a Committee on Budget, Finance and Administration, which shall carry out the functions
assigned to them by this Agreement and by the Multilateral Trade Agreements, and any additional functions assigned to
them by the General Council, and may establish such additional Committees with such functions as it may deem
appropriate. As part of its functions, the Committee on Trade and Development shall periodically review the special
provisions in the Multilateral Trade Agreements in favour of the least-developed country Members and report to the
General Council for appropriate action. Membership in these Committees shall be open to representatives of all
Members.
8.
The bodies provided for under the Plurilateral Trade Agreements shall carry out the functions assigned to them
under those Agreements and shall operate within the institutional framework of the WTO. These bodies shall keep the
General Council informed of their activities on a regular basis.
Article V
Relations with Other Organizations
1.
The General Council shall make appropriate arrangements for effective cooperation with other
intergovernmental organizations that have responsibilities related to those of the WTO.
2.
The General Council may make appropriate arrangements for consultation and cooperation with nongovernmental organizations concerned with matters related to those of the WTO.
Article VI
The Secretariat
1.
There shall be a Secretariat of the WTO (hereinafter referred to as
General.

the Secretariat ) headed by a Director-

2.
The Ministerial Conference shall appoint the Director-General and adopt regulations setting out the powers,
duties, conditions of service and term of office of the Director-General.
3.
The Director-General shall appoint the members of the staff of the Secretariat and determine their duties and
conditions of service in accordance with regulations adopted by the Ministerial Conference.
4.
The responsibilities of the Director-General and of the staff of the Secretariat shall be exclusively international
in character. In the discharge of their duties, the Director-General and the staff of the Secretariat shall not seek or
accept instructions from any government or any other authority external to the WTO. They shall refrain from any
action which might adversely reflect on their position as international officials. The Members of the WTO shall respect
the international character of the responsibilities of the Director-General and of the staff of the Secretariat and shall not
seek to influence them in the discharge of their duties.
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Article VII
Budget and Contributions
1.
The Director-General shall present to the Committee on Budget, Finance and Administration the annual budget
estimate and financial statement of the WTO. The Committee on Budget, Finance and Administration shall review the
annual budget estimate and the financial statement presented by the Director-General and make recommendations
thereon to the General Council. The annual budget estimate shall be subject to approval by the General Council.
2.
The Committee on Budget, Finance and Administration shall propose to the General Council financial
regulations which shall include provisions setting out:
(a)

the scale of contributions apportioning the expenses of the WTO among its Members; and

(b)

the measures to be taken in respect of Members in arrears.

The financial regulations shall be based, as far as practicable, on the regulations and practices of GATT 1947.
3.
The General Council shall adopt the financial regulations and the annual budget estimate by a two-thirds
majority comprising more than half of the Members of the WTO.
4.
Each Member shall promptly contribute to the WTO its share in the expenses of the WTO in accordance with
the financial regulations adopted by the General Council.
Article VIII
Status of the WTO
1.
The WTO shall have legal personality, and shall be accorded by each of its Members such legal capacity as
may be necessary for the exercise of its functions.
2.
The WTO shall be accorded by each of its Members such privileges and immunities as are necessary for the
exercise of its functions.
3.
The officials of the WTO and the representatives of the Members shall similarly be accorded by each of its
Members such privileges and immunities as are necessary for the independent exercise of their functions in connection
with the WTO.
4.
The privileges and immunities to be accorded by a Member to the WTO, its officials, and the representatives of
its Members shall be similar to the privileges and immunities stipulated in the Convention on the Privileges and
Immunities of the Specialized Agencies, approved by the General Assembly of the United Nations on 21 November
1947.
5.

The WTO may conclude a headquarters agreement.
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Article IX
Decision-Making
1.
The WTO shall continue the practice of decision-making by consensus followed under GATT 1947.1 Except
as otherwise provided, where a decision cannot be arrived at by consensus, the matter at issue shall be decided by
voting. At meetings of the Ministerial Conference and the General Council, each Member of the WTO shall have one
vote. Where the European Communities exercise their right to vote, they shall have a number of votes equal to the
number of their member States2 which are Members of the WTO. Decisions of the Ministerial Conference and the
General Council shall be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the
relevant Multilateral Trade Agreement.3
2.
The Ministerial Conference and the General Council shall have the exclusive authority to adopt interpretations
of this Agreement and of the Multilateral Trade Agreements. In the case of an interpretation of a Multilateral Trade
Agreement in Annex 1, they shall exercise their authority on the basis of a recommendation by the Council overseeing
the functioning of that Agreement. The decision to adopt an interpretation shall be taken by a three-fourths majority of
the Members. This paragraph shall not be used in a manner that would undermine the amendment provisions in
Article X.
3.
In exceptional circumstances, the Ministerial Conference may decide to waive an obligation imposed on a
Member by this Agreement or any of the Multilateral Trade Agreements, provided that any such decision shall be taken
by three fourths4 of the Members unless otherwise provided for in this paragraph.
(a)

A request for a waiver concerning this Agreement shall be submitted to the Ministerial Conference for
consideration pursuant to the practice of decision-making by consensus. The Ministerial Conference
shall establish a time-period, which shall not exceed 90 days, to consider the request. If consensus is
not reached during the time-period, any decision to grant a waiver shall be taken by three fourths4 of
the Members.

(b)

A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A or 1B or 1C and
their annexes shall be submitted initially to the Council for Trade in Goods, the Council for Trade in
Services or the Council for TRIPS, respectively, for consideration during a time-period which shall
not exceed 90 days. At the end of the time-period, the relevant Council shall submit a report to the
Ministerial Conference.

4.
A decision by the Ministerial Conference granting a waiver shall state the exceptional circumstances justifying
the decision, the terms and conditions governing the application of the waiver, and the date on which the waiver shall
terminate. Any waiver granted for a period of more than one year shall be reviewed by the Ministerial Conference not
later than one year after it is granted, and thereafter annually until the waiver terminates. In each review, the Ministerial
Conference shall examine whether the exceptional circumstances justifying the waiver still exist and whether the terms
and conditions attached to the waiver have been met. The Ministerial Conference, on the basis of the annual review,
may extend, modify or terminate the waiver.

1
The body concerned shall be deemed to have decided by consensus on a matter submitted for its consideration, if no Member, present
at the meeting when the decision is taken, formally objects to the proposed decision.
2

The number of votes of the European Communities and their member States shall in no case exceed the number of the member States
of the European Communities.
3

Decisions by the General Council when convened as the Dispute Settlement Body shall be taken only in accordance with the
provisions of paragraph 4 of Article 2 of the Dispute Settlement Understanding.
4

A decision to grant a waiver in respect of any obligation subject to a transition period or a period for staged implementation that the
requesting Member has not performed by the end of the relevant period shall be taken only by consensus.
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5.
Decisions under a Plurilateral Trade Agreement, including any decisions on interpretations and waivers, shall
be governed by the provisions of that Agreement.
Article X
Amendments
1.
Any Member of the WTO may initiate a proposal to amend the provisions of this Agreement or the
Multilateral Trade Agreements in Annex 1 by submitting such proposal to the Ministerial Conference. The Councils
listed in paragraph 5 of Article IV may also submit to the Ministerial Conference proposals to amend the provisions of
the corresponding Multilateral Trade Agreements in Annex 1 the functioning of which they oversee. Unless the
Ministerial Conference decides on a longer period, for a period of 90 days after the proposal has been tabled formally at
the Ministerial Conference any decision by the Ministerial Conference to submit the proposed amendment to the
Members for acceptance shall be taken by consensus. Unless the provisions of paragraphs 2, 5 or 6 apply, that decision
shall specify whether the provisions of paragraphs 3 or 4 shall apply. If consensus is reached, the Ministerial
Conference shall forthwith submit the proposed amendment to the Members for acceptance. If consensus is not reached
at a meeting of the Ministerial Conference within the established period, the Ministerial Conference shall decide by a
two-thirds majority of the Members whether to submit the proposed amendment to the Members for acceptance. Except
as provided in paragraphs 2, 5 and 6, the provisions of paragraph 3 shall apply to the proposed amendment, unless the
Ministerial Conference decides by a three-fourths majority of the Members that the provisions of paragraph 4 shall
apply.
2.
Amendments to the provisions of this Article and to the provisions of the following Articles shall take effect
only upon acceptance by all Members:
Article IX of this Agreement;
Articles I and II of GATT 1994;
Article II:1 of GATS;
Article 4 of the Agreement on TRIPS.
3.
Amendments to provisions of this Agreement, or of the Multilateral Trade Agreements in Annexes 1A and 1C,
other than those listed in paragraphs 2 and 6, of a nature that would alter the rights and obligations of the Members,
shall take effect for the Members that have accepted them upon acceptance by two thirds of the Members and thereafter
for each other Member upon acceptance by it. The Ministerial Conference may decide by a three-fourths majority of
the Members that any amendment made effective under this paragraph is of such a nature that any Member which has
not accepted it within a period specified by the Ministerial Conference in each case shall be free to withdraw from the
WTO or to remain a Member with the consent of the Ministerial Conference.
4.
Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in Annexes 1A and 1C,
other than those listed in paragraphs 2 and 6, of a nature that would not alter the rights and obligations of the Members,
shall take effect for all Members upon acceptance by two thirds of the Members.
5.
Except as provided in paragraph 2 above, amendments to Parts I, II and III of GATS and the respective
annexes shall take effect for the Members that have accepted them upon acceptance by two thirds of the Members and
thereafter for each Member upon acceptance by it. The Ministerial Conference may decide by a three-fourths majority
of the Members that any amendment made effective under the preceding provision is of such a nature that any Member
which has not accepted it within a period specified by the Ministerial Conference in each case shall be free to withdraw
from the WTO or to remain a Member with the consent of the Ministerial Conference. Amendments to Parts IV, V and
VI of GATS and the respective annexes shall take effect for all Members upon acceptance by two thirds of the
Members.
6.
Notwithstanding the other provisions of this Article, amendments to the Agreement on TRIPS meeting the
requirements of paragraph 2 of Article 71 thereof may be adopted by the Ministerial Conference without further formal
acceptance process.
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7.
Any Member accepting an amendment to this Agreement or to a Multilateral Trade Agreement in Annex 1
shall deposit an instrument of acceptance with the Director-General of the WTO within the period of acceptance
specified by the Ministerial Conference.
8.
Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral Trade
Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference. The decision to approve
amendments to the Multilateral Trade Agreement in Annex 2 shall be made by consensus and these amendments shall
take effect for all Members upon approval by the Ministerial Conference. Decisions to approve amendments to the
Multilateral Trade Agreement in Annex 3 shall take effect for all Members upon approval by the Ministerial
Conference.
9.
The Ministerial Conference, upon the request of the Members parties to a trade agreement, may decide
exclusively by consensus to add that agreement to Annex 4. The Ministerial Conference, upon the request of the
Members parties to a Plurilateral Trade Agreement, may decide to delete that Agreement from Annex 4.
10.

Amendments to a Plurilateral Trade Agreement shall be governed by the provisions of that Agreement.
Article XI
Original Membership

1.
The contracting parties to GATT 1947 as of the date of entry into force of this Agreement, and the European
Communities, which accept this Agreement and the Multilateral Trade Agreements and for which Schedules of
Concessions and Commitments are annexed to GATT 1994 and for which Schedules of Specific Commitments are annexed to GATS shall become original Members of the WTO.
2.
The least-developed countries recognized as such by the United Nations will only be required to undertake
commitments and concessions to the extent consistent with their individual development, financial and trade needs or
their administrative and institutional capabilities.
Article XII
Accession
1.
Any State or separate customs territory possessing full autonomy in the conduct of its external commercial
relations and of the other matters provided for in this Agreement and the Multilateral Trade Agreements may accede to
this Agreement, on terms to be agreed between it and the WTO. Such accession shall apply to this Agreement and the
Multilateral Trade Agreements annexed thereto.
2.
Decisions on accession shall be taken by the Ministerial Conference. The Ministerial Conference shall
approve the agreement on the terms of accession by a two-thirds majority of the Members of the WTO.
3.

Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that Agreement.
Article XIII
Non-Application of Multilateral Trade Agreements
between Particular Members

1.
This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall not apply as between any
Member and any other Member if either of the Members, at the time either becomes a Member, does not consent to
such application.
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2.
Paragraph 1 may be invoked between original Members of the WTO which were contracting parties to GATT
1947 only where Article XXXV of that Agreement had been invoked earlier and was effective as between those
contracting parties at the time of entry into force for them of this Agreement.
3.
Paragraph 1 shall apply between a Member and another Member which has acceded under Article XII only if
the Member not consenting to the application has so notified the Ministerial Conference before the approval of the
agreement on the terms of accession by the Ministerial Conference.
4.
The Ministerial Conference may review the operation of this Article in particular cases at the request of any
Member and make appropriate recommendations.
5.
Non-application of a Plurilateral Trade Agreement between parties to that Agreement shall be governed by the
provisions of that Agreement.
Article XIV
Acceptance, Entry into Force and Deposit
1.
This Agreement shall be open for acceptance, by signature or otherwise, by contracting parties to GATT 1947,
and the European Communities, which are eligible to become original Members of the WTO in accordance with
Article XI of this Agreement. Such acceptance shall apply to this Agreement and the Multilateral Trade Agreements
annexed hereto. This Agreement and the Multilateral Trade Agreements annexed hereto shall enter into force on the
date determined by Ministers in accordance with paragraph 3 of the Final Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations and shall remain open for acceptance for a period of two years following that
date unless the Ministers decide otherwise. An acceptance following the entry into force of this Agreement shall enter
into force on the 30th day following the date of such acceptance.
2.
A Member which accepts this Agreement after its entry into force shall implement those concessions and
obligations in the Multilateral Trade Agreements that are to be implemented over a period of time starting with the entry
into force of this Agreement as if it had accepted this Agreement on the date of its entry into force.
3.
Until the entry into force of this Agreement, the text of this Agreement and the Multilateral Trade Agreements
shall be deposited with the Director-General to the CONTRACTING PARTIES to GATT 1947. The Director-General
shall promptly furnish a certified true copy of this Agreement and the Multilateral Trade Agreements, and a notification
of each acceptance thereof, to each government and the European Communities having accepted this Agreement. This
Agreement and the Multilateral Trade Agreements, and any amendments thereto, shall, upon the entry into force of this
Agreement, be deposited with the Director-General of the WTO.
4.
The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by the provisions of
that Agreement. Such Agreements shall be deposited with the Director-General to the CONTRACTING PARTIES to
GATT 1947. Upon the entry into force of this Agreement, such Agreements shall be deposited with the DirectorGeneral of the WTO.
Article XV
Withdrawal
1.
Any Member may withdraw from this Agreement. Such withdrawal shall apply both to this Agreement and
the Multilateral Trade Agreements and shall take effect upon the expiration of six months from the date on which
written notice of withdrawal is received by the Director-General of the WTO.
2.

Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of that Agreement.
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Article XVI
Miscellaneous Provisions
1.
Except as otherwise provided under this Agreement or the Multilateral Trade Agreements, the WTO shall be
guided by the decisions, procedures and customary practices followed by the CONTRACTING PARTIES to GATT
1947 and the bodies established in the framework of GATT 1947.
2.
To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat of the WTO, and the
Director-General to the CONTRACTING PARTIES to GATT 1947, until such time as the Ministerial Conference has
appointed a Director-General in accordance with paragraph 2 of Article VI of this Agreement, shall serve as DirectorGeneral of the WTO.
3.
In the event of a conflict between a provision of this Agreement and a provision of any of the Multilateral
Trade Agreements, the provision of this Agreement shall prevail to the extent of the conflict.
4.
Each Member shall ensure the conformity of its laws, regulations and administrative procedures with its
obligations as provided in the annexed Agreements.
5.
No reservations may be made in respect of any provision of this Agreement. Reservations in respect of any of
the provisions of the Multilateral Trade Agreements may only be made to the extent provided for in those Agreements.
Reservations in respect of a provision of a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.
6.
This Agreement shall be registered in accordance with the provisions of Article 102 of the Charter of the
United Nations.
DONE at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four, in a single copy, in
the English, French and Spanish languages, each text being authentic.

Explanatory Notes:
The terms "country" or "countries" as used in this Agreement and the Multilateral Trade Agreements are to be
understood to include any separate customs territory Member of the WTO.
In the case of a separate customs territory Member of the WTO, where an expression in this Agreement and the
Multilateral Trade Agreements is qualified by the term "national", such expression shall be read as pertaining to that
customs territory, unless otherwise specified.
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Vienna Convention on the Law of Treaties
SIGNED AT VIENNA 23 May 1969
ENTRY INTO FORCE: 27 January 1980
(Excerpts)
Article 2
Use of terms
1. For the purposes of the present Convention:
(a) 'treaty' means an international agreement concluded between States in
written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever
its particular designation;
(…)
Article 4
Non-retroactivity of the present Convention
Without prejudice to the application of any rules set forth in the present
Convention to which treaties would be subject under international law
independently of the Convention, the Convention applies only to treaties
which are concluded by States after the entry into force of the present
Convention with regard to such States.
Article 5
Treaties constituting international organizations and treaties
adopted within an international organization
The present Convention applies to any treaty which is the constituent
instrument of an international organization and to any treaty adopted
within an international organization without prejudice to any relevant
rules of the organization.
(…)
Article 18
Obligation not to defeat the object and purpose of a treaty
prior to its entry into force
A State is obliged to refrain from acts which would defeat the object and
purpose of a treaty when:
(a) it has signed the treaty or has exchanged instruments constituting
the treaty subject to ratification, acceptance or approval, until it
shall have made its intention clear not to become a party to the
treaty; or
(b) it has expressed its consent to be bound by the treaty, pending the
entry into force of the treaty and provided that such entry into
force is not unduly delayed.
(…)
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PART III
OBSERVANCE, APPLICATION AND
INTERPRETATION OF TREATIES
SECTION 1. OBSERVANCE OF TREATIES
Article 26
Pacta sunt servanda
Every treaty in force is binding upon the parties to it and must be
performed by them in good faith.
Article 27
Internal law and observance of treaties
A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty. This rule is without prejudice to
article 46.
SECTION 2. APPLICATION OF TREATIES
Article 28
Non-retroactivity of treaties
Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or
fact which took place or any situation which ceased to exist before the
date of the entry into force of the treaty with respect to that party.
Article 29
Territorial scope of treaties
Unless a different intention appears from the treaty or is otherwise
established, a treaty is binding upon each party in respect of its entire
territory.
Article 30
Application of successive treaties relating
to the same subject-matter
1. Subject to Article 103 of the Charter of the United Nations, the rights
and obligations of States parties to successive treaties relating to the
same subject-matter shall be determined in accordance with the following
paragraphs.
2. When a treaty specifies that it is subject to, or that it is not to be
considered as incompatible with, an earlier or later treaty, the provisions
of that other treaty prevail.
3. When all the parties to the earlier treaty are parties also to the later
treaty but the earlier treaty is not terminated or suspended in operation
under article 59, the earlier treaty applies only to the extent that its
provisions are compatible with those of the latter treaty.
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4. When the parties to the later treaty do not include all the parties to
the earlier one:
(a) as between States parties to both treaties the same rule applies as
in paragraph 3;
(b) as between a State party to both treaties and a State party to only
one of the treaties, the treaty to which both States are parties
governs their mutual rights and obligations.
5. Paragraph 4 is without prejudice to article 41, or to any question of
the termination or suspension of the operation of a treaty under article 60
or to any question of responsibility which may arise for a State from the
conclusion or application of a treaty, the provisions of which are
incompatible with its obligations towards another State under another
treaty.
SECTION 3. INTERPRETATION OF TREATIES
Article 31
General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connexion
with the conclusion of the treaty and accepted by the other parties
as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its
interpretation;
(c) any relevant rules of international law applicable in the relations
between the parties.
4. A special meaning shall be given to a term if it is established that the
parties so intended.
Article 32
Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in
order to confirm the meaning resulting from the application of article 31,
or to determine the meaning when the interpretation according to article
31:
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(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.
Article 33
Interpretation of treaties authenticated in two or more languages
1. When a treaty has been authenticated in two or more languages, the text
is equally authoritative in each language, unless the treaty provides or
the parties agree that, in case of divergence, a particular text shall
prevail.
2. A version of the treaty in a language other than one of those in which
the text was authenticated shall be considered an authentic text only if
the treaty so provides or the parties so agree.
3. The terms of the treaty are presumed to have the same meaning in each
authentic text.
4. Except where a particular text prevails in accordance with paragraph 1,
when a comparison of the authentic texts discloses a difference of meaning
which the application of articles 31 and 32 does not remove, the meaning
which best reconciles the texts, having regard to the object and purpose of
the treaty, shall be adopted.
(…)
PART V
INVALIDITY, TERMINATION AND SUSPENSION
OF THE OPERATION OF TREATIES
SECTION 3. TERMINATION AND SUSPENSION OF THE
OPERATION OF TREATIES
Article 59
Termination or suspension of the operation of a treaty
implied by conclusion of a later treaty
1. A treaty shall be considered as terminated if all the parties to it
conclude a later treaty relating to the same subject-matter and:
(a) it appears from the later treaty or is otherwise established that the
parties intended that the matter should be governed by that treaty;
or
(b) the provisions of the later treaty are so far incompatible with those
of the earlier one that the two treaties are not capable of being
applied at the same time.
2. The earlier treaty shall be considered as only suspended in operation if
it appears from the later treaty or is otherwise established that such was
the intention of the parties.
Article 60
Termination or suspension of the operation of a treaty
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as a consequence of its breach
1. A material breach of a bilateral treaty by one of the parties entitles
the other to invoke the breach as a ground for terminating the treaty or
suspending its operation in whole or in part.
2. A material breach of a multilateral treaty by one of the parties
entitles:
(a) the other parties by unanimous agreement to suspend the operation of
the treaty in whole or in part or to terminate it either:
(i) in the relations between themselves and the defaulting State, or
(ii) as between all the parties;
(b) a party specially affected by the breach to invoke it as a ground for
suspending the operation of the treaty in whole or in part in the
relations between itself and the defaulting State;
(c) any party other than the defaulting State to invoke the breach as a
ground for suspending the operation of the treaty in whole or in part
with respect to itself if the treaty is of such a character that a
material breach of its provisions by one party radically changes the
position of every party with respect to the further performance of
its obligations under the treaty.
3. A material breach of a treaty, for the purposes of this article,
consists in:
(a) a repudiation of the treaty not sanctioned by the present Convention;
or
(b) the violation of a provision essential to the accomplishment of the
object or purpose of the treaty.
4. The foregoing paragraphs are without prejudice to any provision in the
treaty applicable in the event of a breach.
5. Paragraphs 1 to 3 do not apply to provisions relating to the protection
of the human person contained in treaties of a humanitarian character, in
particular to provisions prohibiting any form of reprisals against persons
protected by such treaties.
(…)
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2-2. Goods
General Agreement on Tariffs and Trade 1947
PREFACE
The General Agreement on Tariffs and Trade came into force on 1 January 1948. This booklet contains the
complete text of the General Agreement together with all amendments which have become effective since its entry into
force. The text is identical to that published, since 1969, as Volume IV in the series Basic Instruments and Selected
Documents. A guide to the legal sources of the provisions of the Agreement is provided in an appendix. An Analytical
Index, containing notes on the drafting, interpretation and application of the articles of the Agreement has been prepared
and published by the secretariat. A second publication, complementary to this one, contains the text of the agreements
reached as a result of the Tokyo Round of Multilateral Trade Negotiations (1973-1979).
The General Agreement is applied "provisionally" by all contracting parties. The original contracting parties,
and also those former territories of Belgium, France, the Netherlands and the United Kingdom which, after attaining
independence, acceded to the General Agreement under Article XXVI:5(c), apply the GATT under the Protocol of
Provisional Application, the text of which is reproduced in this volume. Chile applies the General Agreement under a
Special Protocol of September 1948. The contracting parties which have acceded since 1948 apply the General
Agreement under their respective Protocols of Accession.
For the convenience of the reader, asterisks mark the portions of the text which should be read in conjunction
with notes and supplementary provisions in Annex I to the Agreement. In accordance with Article XXXIV, Annexes A
to I are an integral part of the Agreement. The Schedules of tariff concessions annexed to the General Agreement (not
here reproduced) are also, in accordance with Article II:7, an integral part of the Agreement.
By the Decision of 23 March 1965, the CONTRACTING PARTIES changed the title of the head of the GATT
secretariat from "Executive Secretary" to "Director-General". However, in the absence of an amendment to the General
Agreement to take account of this change, the title "Executive Secretary" has been retained in the text of Articles
XVIII:12(e), XXIII:2 and XXVI:4, 5 and 6. The Decision of 23 March 1965 provides that the duties and powers
conferred upon the Executive Secretary by the General Agreement "shall be exercised by the person holding the
position of Director-General, who shall, for this purpose, also hold the position of Executive Secretary".
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THE GENERAL AGREEMENT ON TARIFFS AND TRADE

The Governments of the COMMONWEALTH OF AUSTRALIA, the KINGDOM OF BELGIUM, the UNITED STATES OF
BRAZIL, BURMA, CANADA, CEYLON, the REPUBLIC OF CHILE, the REPUBLIC OF CHINA, the REPUBLIC OF CUBA, the
CZECHOSLOVAK REPUBLIC, the FRENCH REPUBLIC, INDIA, LEBANON, the GRAND-DUCHY OF LUXEMBURG, the KINGDOM
OF THE NETHERLANDS, NEW ZEALAND, the KINGDOM OF NORWAY, PAKISTAN, SOUTHERN RHODESIA, SYRIA, the UNION
OF SOUTH AFRICA, the UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, and the UNITED STATES OF
AMERICA:
Recognising that their relations in the field of trade and economic endeavour should be conducted with a view
to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and
effective demand, developing the full use of the resources of the world and expanding the production and exchange of
goods,
Being desirous of contributing to these objectives by entering into reciprocal and mutually advantageous
arrangements directed to the substantial reduction of tariffs and other barriers to trade and to the elimination of
discriminatory treatment in international commerce,
Have through their Representatives agreed as follows:

PART I
Article I
General Most-Favoured-Nation Treatment
1.
With respect to customs duties and charges of any kind imposed on or in connection with importation
or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the
method of levying such duties and charges, and with respect to all rules and formalities in connection with importation
and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III,* any advantage, favour,
privilege or immunity granted by any contracting party to any product originating in or destined for any other country
shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all
other contracting parties.
2.
The provisions of paragraph 1 of this Article shall not require the elimination of any preferences in
respect of import duties or charges which do not exceed the levels provided for in paragraph 4 of this Article and which
fall within the following descriptions:
(a)
Preferences in force exclusively between two or more of the territories listed in Annex A, subject to
the conditions set forth therein;
(b)
Preferences in force exclusively between two or more territories which on July 1, 1939, were
connected by common sovereignty or relations of protection or suzerainty and which are listed in Annexes B, C and D,
subject to the conditions set forth therein;
(c)

Preferences in force exclusively between the United States of America and the Republic of Cuba;

(d)

Preferences in force exclusively between neighbouring countries listed in Annexes E and F.
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3.
The provisions of paragraph 1 shall not apply to preferences between the countries formerly a part of
the Ottoman Empire and detached from it on July 24, l923, provided such preferences are approved under paragraph 5†
of Article XXV, which shall be applied in this respect in the light of paragraph 1 of Article XXIX.

4.
The margin of preference* on any product in respect of which a preference is permitted under
paragraph 2 of this Article but is not specifically set forth as a maximum margin of preference in the appropriate
Schedule annexed to this Agreement shall not exceed:
(a)
in respect of duties or charges on any product described in such Schedule, the difference between the
most-favoured-nation and preferential rates provided for therein; if no preferential rate is provided for, the preferential
rate shall for the purposes of this paragraph be taken to be that in force on April 10, l947, and, if no most-favourednation rate is provided for, the margin shall not exceed the difference between the most-favoured-nation and preferential
rates existing on April 10, 1947;
(b)
in respect of duties or charges on any product not described in the appropriate Schedule, the
difference between the most-favoured-nation and preferential rates existing on April 10, 1947.
In the case of the contracting parties named in Annex G, the date of April 10, 1947, referred to in sub-paragraph (a) and
(b) of this paragraph shall be replaced by the respective dates set forth in that Annex.
Article II
Schedules of Concessions
1.
(a)
Each contracting party shall accord to the commerce of the other contracting parties
treatment no less favourable than that provided for in the appropriate Part of the appropriate Schedule annexed to this
Agreement.
(b)
The products described in Part I of the Schedule relating to any contracting party, which are
the products of territories of other contracting parties, shall, on their importation into the territory to which the Schedule
relates, and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt from ordinary
customs duties in excess of those set forth and provided therein. Such products shall also be exempt from all other
duties or charges of any kind imposed on or in connection with the importation in excess of those imposed on the date
of this Agreement or those directly and mandatorily required to be imposed thereafter by legislation in force in the
importing territory on that date.
(c)
The products described in Part II of the Schedule relating to any contracting party which are
the products of territories entitled under Article I to receive preferential treatment upon importation into the territory to
which the Schedule relates shall, on their importation into such territory, and subject to the terms, conditions or
qualifications set forth in that Schedule, be exempt from ordinary customs duties in excess of those set forth and
provided for in Part II of that Schedule. Such products shall also be exempt from all other duties or charges of any kind
imposed on or in connection with importation in excess of those imposed on the date of this Agreement or those directly
or mandatorily required to be imposed thereafter by legislation in force in the importing territory on that date. Nothing
in this Article shall prevent any contracting party from maintaining its requirements existing on the date of this
Agreement as to the eligibility of goods for entry at preferential rates of duty.
2.
Nothing in this Article shall prevent any contracting party from imposing at any time on the
importation of any product:

†

The authentic text erroneously reads "sub-paragraph 5 (a)".
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(a)
a charge equivalent to an internal tax imposed consistently with the provisions of paragraph 2 of
Article III* in respect of the like domestic product or in respect of an article from which the imported product has been
manufactured or produced in whole or in part;
(b)

any anti-dumping or countervailing duty applied consistently with the provisions of Article VI;*

(c)

fees or other charges commensurate with the cost of services rendered.

3.
No contracting party shall alter its method of determining dutiable value or of converting currencies
so as to impair the value of any of the concessions provided for in the appropriate Schedule annexed to this Agreement.
4.
If any contracting party establishes, maintains or authorizes, formally or in effect, a monopoly of the
importation of any product described in the appropriate Schedule annexed to this Agreement, such monopoly shall not,
except as provided for in that Schedule or as otherwise agreed between the parties which initially negotiated the
concession, operate so as to afford protection on the average in excess of the amount of protection provided for in that
Schedule. The provisions of this paragraph shall not limit the use by contracting parties of any form of assistance to
domestic producers permitted by other provisions of this Agreement.*
5.
If any contracting party considers that a product is not receiving from another contracting party the
treatment which the first contracting party believes to have been contemplated by a concession provided for in the
appropriate Schedule annexed to this Agreement, it shall bring the matter directly to the attention of the other
contracting party. If the latter agrees that the treatment contemplated was that claimed by the first contracting party, but
declares that such treatment cannot be accorded because a court or other proper authority has ruled to the effect that the
product involved cannot be classified under the tariff laws of such contracting party so as to permit the treatment
contemplated in this Agreement, the two contracting parties, together with any other contracting parties substantially
interested, shall enter promptly into further negotiations with a view to a compensatory adjustment of the matter.
6.
(a)
The specific duties and charges included in the Schedules relating to contracting parties
members of the International Monetary Fund, and margins of preference in specific duties and charges maintained by
such contracting parties, are expressed in the appropriate currency at the par value accepted or provisionally recognized
by the Fund at the date of this Agreement. Accordingly, in case this par value is reduced consistently with the Articles
of Agreement of the International Monetary Fund by more than twenty per centum, such specific duties and charges and
margins of preference may be adjusted to take account of such reduction; provided that the CONTRACTING PARTIES
(i.e., the contracting parties acting jointly as provided for in Article XXV) concur that such adjustments will not impair
the value of the concessions provided for in the appropriate Schedule or elsewhere in this Agreement, due account being
taken of all factors which may influence the need for, or urgency of, such adjustments.
(b)
Similar provisions shall apply to any contracting party not a member of the Fund, as from the
date on which such contracting party becomes a member of the Fund or enters into a special exchange agreement in
pursuance of Article XV.
7.
Agreement.

The Schedules annexed to this Agreement are hereby made an integral part of Part I of this

PART II
Article III*
National Treatment on Internal Taxation and Regulation
1.
The contracting parties recognize that internal taxes and other internal charges, and laws, regulations
and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products,
and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or
proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.*
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2.
The products of the territory of any contracting party imported into the territory of any other
contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in
excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise
apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set
forth in paragraph 1.*
3.
With respect to any existing internal tax which is inconsistent with the provisions of paragraph 2, but
which is specifically authorized under a trade agreement, in force on April 10, l947, in which the import duty on the
taxed product is bound against increase, the contracting party imposing the tax shall be free to postpone the application
of the provisions of paragraph 2 to such tax until such time as it can obtain release from the obligations of such trade
agreement in order to permit the increase of such duty to the extent necessary to compensate for the elimination of the
protective element of the tax.
4.
The products of the territory of any contracting party imported into the territory of any other
contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in
respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the means of transport and not on the
nationality of the product.
5.
No contracting party shall establish or maintain any internal quantitative regulation relating to the
mixture, processing or use of products in specified amounts or proportions which requires, directly or indirectly, that
any specified amount or proportion of any product which is the subject of the regulation must be supplied from
domestic sources. Moreover, no contracting party shall otherwise apply internal quantitative regulations in a manner
contrary to the principles set forth in paragraph 1.*
6.
The provisions of paragraph 5 shall not apply to any internal quantitative regulation in force in the
territory of any contracting party on July 1, 1939, April 10, 1947, or March 24, l948, at the option of that contracting
party; Provided that any such regulation which is contrary to the provisions of paragraph 5 shall not be modified to the
detriment of imports and shall be treated as a customs duty for the purpose of negotiation.
7.
No internal quantitative regulation relating to the mixture, processing or use of products in specified
amounts or proportions shall be applied in such a manner as to allocate any such amount or proportion among external
sources of supply.
8.
(a)
The provisions of this Article shall not apply to laws, regulations or requirements governing
the procurement by governmental agencies of products purchased for governmental purposes and not with a view to
commercial resale or with a view to use in the production of goods for commercial sale.
(b)
The provisions of this Article shall not prevent the payment of subsidies exclusively to
domestic producers, including payments to domestic producers derived from the proceeds of internal taxes or charges
applied consistently with the provisions of this Article and subsidies effected through governmental purchases of
domestic products.
9.
The contracting parties recognize that internal maximum price control measures, even though
conforming to the other provisions of this Article, can have effects prejudicial to the interests of contracting parties
supplying imported products. Accordingly, contracting parties applying such measures shall take account of the
interests of exporting contracting parties with a view to avoiding to the fullest practicable extent such prejudicial effects.
10.
The provisions of this Article shall not prevent any contracting party from establishing or maintaining
internal quantitative regulations relating to exposed cinematograph films and meeting the requirements of Article IV.
Article IV
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Special Provisions relating to Cinematograph Films
If any contracting party establishes or maintains internal quantitative regulations relating to exposed
cinematograph films, such regulations shall take the form of screen quotas which shall conform to the following
requirements:
(a)
Screen quotas may require the exhibition of cinematograph films of national origin during a specified
minimum proportion of the total screen time actually utilized, over a specified period of not less than one year, in the
commercial exhibition of all films of whatever origin, and shall be computed on the basis of screen time per theatre per
year or the equivalent thereof;
(b)
With the exception of screen time reserved for films of national origin under a screen quota, screen
time including that released by administrative action from screen time reserved for films of national origin, shall not be
allocated formally or in effect among sources of supply;
(c)
Notwithstanding the provisions of sub-paragraph (b) of this Article, any contracting party may
maintain screen quotas conforming to the requirements of sub-paragraph (a) of this Article which reserve a minimum
proportion of screen time for films of a specified origin other than that of the contracting party imposing such screen
quotas; Provided that no such minimum proportion of screen time shall be increased above the level in effect on April
10, 1947;
(d)

Screen quotas shall be subject to negotiation for their limitation, liberalization or elimination.

Article V
Freedom of Transit
1.
Goods (including baggage), and also vessels and other means of transport, shall be deemed to be in
transit across the territory of a contracting party when the passage across such territory, with or without trans-shipment,
warehousing, breaking bulk, or change in the mode of transport, is only a portion of a complete journey beginning and
terminating beyond the frontier of the contracting party across whose territory the traffic passes. Traffic of this nature is
termed in this article "traffic in transit".
2.
There shall be freedom of transit through the territory of each contracting party, via the routes most
convenient for international transit, for traffic in transit to or from the territory of other contracting parties. No
distinction shall be made which is based on the flag of vessels, the place of origin, departure, entry, exit or destination,
or on any circumstances relating to the ownership of goods, of vessels or of other means of transport.
3.
Any contracting party may require that traffic in transit through its territory be entered at the proper
custom house, but, except in cases of failure to comply with applicable customs laws and regulations, such traffic
coming from or going to the territory of other contracting parties shall not be subject to any unnecessary delays or
restrictions and shall be exempt from customs duties and from all transit duties or other charges imposed in respect of
transit, except charges for transportation or those commensurate with administrative expenses entailed by transit or with
the cost of services rendered.
4.
All charges and regulations imposed by contracting parties on traffic in transit to or from the
territories of other contracting parties shall be reasonable, having regard to the conditions of the traffic.
5.
With respect to all charges, regulations and formalities in connection with transit, each contracting
party shall accord to traffic in transit to or from the territory of any other contracting party treatment no less favourable
than the treatment accorded to traffic in transit to or from any third country.*
6.
Each contracting party shall accord to products which have been in transit through the territory of any
other contracting party treatment no less favourable than that which would have been accorded to such products had
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they been transported from their place of origin to their destination without going through the territory of such other
contracting party. Any contracting party shall, however, be free to maintain its requirements of direct consignment
existing on the date of this Agreement, in respect of any goods in regard to which such direct consignment is a requisite
condition of eligibility for entry of the goods at preferential rates of duty or has relation to the contracting party's
prescribed method of valuation for duty purposes.
7.
The provisions of this Article shall not apply to the operation of aircraft in transit, but shall apply to
air transit of goods (including baggage).

Article VI
Anti-dumping and Countervailing Duties
1.
The contracting parties recognize that dumping, by which products of one country are introduced into
the commerce of another country at less than the normal value of the products, is to be condemned if it causes or
threatens material injury to an established industry in the territory of a contracting party or materially retards the
establishment of a domestic industry. For the purposes of this Article, a product is to be considered as being introduced
into the commerce of an importing country at less than its normal value, if the price of the product exported from one
country to another
(a)
is less than the comparable price, in the ordinary course of trade, for the like product when destined
for consumption in the exporting country, or,
(b)

in the absence of such domestic price, is less than either

(i)
the highest comparable price for the like product for export to any third country in the
ordinary course of trade, or
(ii)
selling cost and profit.

the cost of production of the product in the country of origin plus a reasonable addition for

Due allowance shall be made in each case for differences in conditions and terms of sale, for differences in taxation, and
for other differences affecting price comparability.*
2.
In order to offset or prevent dumping, a contracting party may levy on any dumped product an antidumping duty not greater in amount than the margin of dumping in respect of such product. For the purposes of this
Article, the margin of dumping is the price difference determined in accordance with the provisions of paragraph 1.*
3.
No countervailing duty shall be levied on any product of the territory of any contracting party
imported into the territory of another contracting party in excess of an amount equal to the estimated bounty or subsidy
determined to have been granted, directly or indirectly, on the manufacture, production or export of such product in the
country of origin or exportation, including any special subsidy to the transportation of a particular product. The term
"countervailing duty" shall be understood to mean a special duty levied for the purpose of offsetting any bounty or
subsidy bestowed, directly, or indirectly, upon the manufacture, production or export of any merchandise.*
4.
No product of the territory of any contracting party imported into the territory of any other contracting
party shall be subject to anti-dumping or countervailing duty by reason of the exemption of such product from duties or
taxes borne by the like product when destined for consumption in the country of origin or exportation, or by reason of
the refund of such duties or taxes.
5.
No product of the territory of any contracting party imported into the territory of any other contracting
party shall be subject to both anti-dumping and countervailing duties to compensate for the same situation of dumping
or export subsidization.
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6.
(a)
No contracting party shall levy any anti-dumping or countervailing duty on the importation
of any product of the territory of another contracting party unless it determines that the effect of the dumping or
subsidization, as the case may be, is such as to cause or threaten material injury to an established domestic industry, or
is such as to retard materially the establishment of a domestic industry.
(b)
The CONTRACTING PARTIES may waive the requirement of sub-paragraph (a) of this
paragraph so as to permit a contracting party to levy an anti-dumping or countervailing duty on the importation of any
product for the purpose of offsetting dumping or subsidization which causes or threatens material injury to an industry
in the territory of another contracting party exporting the product concerned to the territory of the importing contracting
party. The CONTRACTING PARTIES shall waive the requirements of sub-paragraph (a) of this paragraph, so as to permit
the levying of a countervailing duty, in cases in which they find that a subsidy is causing or threatening material injury
to an industry in the territory of another contracting party exporting the product concerned to the territory of the
importing contracting party.*
(c)
In exceptional circumstances, however, where delay might cause damage which would be
difficult to repair, a contracting party may levy a countervailing duty for the purpose referred to in sub-paragraph (b) of
this paragraph without the prior approval of the CONTRACTING PARTIES; Provided that such action shall be reported
immediately to the CONTRACTING PARTIES and that the countervailing duty shall be withdrawn promptly if the
CONTRACTING PARTIES disapprove.
7.
A system for the stabilization of the domestic price or of the return to domestic producers of a primary
commodity, independently of the movements of export prices, which results at times in the sale of the commodity for
export at a price lower than the comparable price charged for the like commodity to buyers in the domestic market, shall
be presumed not to result in material injury within the meaning of paragraph 6 if it is determined by consultation among
the contracting parties substantially interested in the commodity concerned that:
(a)
the system has also resulted in the sale of the commodity for export at a price higher than the
comparable price charged for the like commodity to buyers in the domestic market, and
(b)
the system is so operated, either because of the effective regulation of production, or otherwise, as not
to stimulate exports unduly or otherwise seriously prejudice the interests of other contracting parties.
Article VII
Valuation for Customs Purposes
1.
The contracting parties recognize the validity of the general principles of valuation set forth in the
following paragraphs of this Article, and they undertake to give effect to such principles, in respect of all products
subject to duties or other charges* or restrictions on importation and exportation based upon or regulated in any manner
by value. Moreover, they shall, upon a request by another contracting party review the operation of any of their laws or
regulations relating to value for customs purposes in the light of these principles. The CONTRACTING PARTIES may
request from contracting parties reports on steps taken by them in pursuance of the provisions of this Article.
2.
(a)
The value for customs purposes of imported merchandise should be based on the actual value
of the imported merchandise on which duty is assessed, or of like merchandise, and should not be based on the value of
merchandise of national origin or on arbitrary or fictitious values.*
(b)
"Actual value" should be the price at which, at a time and place determined by the legislation
of the country of importation, such or like merchandise is sold or offered for sale in the ordinary course of trade under
fully competitive conditions. To the extent to which the price of such or like merchandise is governed by the quantity in
a particular transaction, the price to be considered should uniformly be related to either (i) comparable quantities, or (ii)
quantities not less favourable to importers than those in which the greater volume of the merchandise is sold in the trade
between the countries of exportation and importation.*
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(c)
When the actual value is not ascertainable in accordance with sub-paragraph (b) of this
paragraph, the value for customs purposes should be based on the nearest ascertainable equivalent of such value.*
3.
The value for customs purposes of any imported product should not include the amount of any
internal tax, applicable within the country of origin or export, from which the imported product has been exempted or
has been or will be relieved by means of refund.
4.
(a)
Except as otherwise provided for in this paragraph, where it is necessary for the purposes of
paragraph 2 of this Article for a contracting party to convert into its own currency a price expressed in the currency of
another country, the conversion rate of exchange to be used shall be based, for each currency involved, on the par value
as established pursuant to the Articles of Agreement of the International Monetary Fund or on the rate of exchange
recognized by the Fund, or on the par value established in accordance with a special exchange agreement entered into
pursuant to Article XV of this Agreement.
(b)
Where no such established par value and no such recognized rate of exchange exist, the
conversion rate shall reflect effectively the current value of such currency in commercial transactions.
(c)
The CONTRACTING PARTIES, in agreement with the International Monetary Fund, shall
formulate rules governing the conversion by contracting parties of any foreign currency in respect of which multiple
rates of exchange are maintained consistently with the Articles of Agreement of the International Monetary Fund. Any
contracting party may apply such rules in respect of such foreign currencies for the purposes of paragraph 2 of this
Article as an alternative to the use of par values. Until such rules are adopted by the CONTRACTING PARTIES, any
contracting party may employ, in respect of any such foreign currency, rules of conversion for the purposes of
paragraph 2 of this Article which are designed to reflect effectively the value of such foreign currency in commercial
transactions.
(d)
Nothing in this paragraph shall be construed to require any contracting party to alter the
method of converting currencies for customs purposes which is applicable in its territory on the date of this Agreement,
if such alteration would have the effect of increasing generally the amounts of duty payable.
5.
The bases and methods for determining the value of products subject to duties or other charges or
restrictions based upon or regulated in any manner by value should be stable and should be given sufficient publicity to
enable traders to estimate, with a reasonable degree of certainty, the value for customs purposes.
Article VIII
Fees and Formalities connected with Importation and Exportation*
1.
(a)
All fees and charges of whatever character (other than import and export duties and other
than taxes within the purview of Article III) imposed by contracting parties on or in connection with importation or
exportation shall be limited in amount to the approximate cost of services rendered and shall not represent an indirect
protection to domestic products or a taxation of imports or exports for fiscal purposes.
(b)
The contracting parties recognize the need for reducing the number and diversity of fees and
charges referred to in sub-paragraph (a).
(c)
The contracting parties also recognize the need for minimizing the incidence and complexity
of import and export formalities and for decreasing and simplifying import and export documentation requirements.*
2.
A contracting party shall, upon request by another contracting party or by the CONTRACTING PARTIES,
review the operation of its laws and regulations in the light of the provisions of this Article.
3.
No contracting party shall impose substantial penalties for minor breaches of customs regulations or
procedural requirements. In particular, no penalty in respect of any omission or mistake in customs documentation
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which is easily rectifiable and obviously made without fraudulent intent or gross negligence shall be greater than
necessary to serve merely as a warning.
4.
The provisions of this Article shall extend to fees, charges, formalities and requirements imposed by
governmental authorities in connection with importation and exportation, including those relating to:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

consular transactions, such as consular invoices and certificates;
quantitative restrictions;
licensing;
exchange control;
statistical services;
documents, documentation and certification;
analysis and inspection; and
quarantine, sanitation and fumigation.

Article IX
Marks of Origin
1.
Each contracting party shall accord to the products of the territories of other contracting parties
treatment with regard to marking requirements no less favourable than the treatment accorded to like products of any
third country.
2.
The contracting parties recognize that, in adopting and enforcing laws and regulations relating to
marks of origin, the difficulties and inconveniences which such measures may cause to the commerce and industry of
exporting countries should be reduced to a minimum, due regard being had to the necessity of protecting consumers
against fraudulent or misleading indications.
3.
Whenever it is administratively practicable to do so, contracting parties should permit required marks
of origin to be affixed at the time of importation.
4.
The laws and regulations of contracting parties relating to the marking of imported products shall be
such as to permit compliance without seriously damaging the products, or materially reducing their value, or
unreasonably increasing their cost.
5.
As a general rule, no special duty or penalty should be imposed by any contracting party for failure to
comply with marking requirements prior to importation unless corrective marking is unreasonably delayed or deceptive
marks have been affixed or the required marking has been intentionally omitted.
6.
The contracting parties shall co-operate with each other with a view to preventing the use of trade
names in such manner as to misrepresent the true origin of a product, to the detriment of such distinctive regional or
geographical names of products of the territory of a contracting party as are protected by its legislation. Each
contracting party shall accord full and sympathetic consideration to such requests or representations as may be made by
any other contracting party regarding the application of the undertaking set forth in the preceding sentence to names of
products which have been communicated to it by the other contracting party.
Article X
Publication and Administration of Trade Regulations
1.
Laws, regulations, judicial decisions and administrative rulings of general application, made effective
by any contracting party, pertaining to the classification or the valuation of products for customs purposes, or to rates of
duty, taxes or other charges, or to requirements, restrictions or prohibitions on imports or exports or on the transfer of
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payments therefor, or affecting their sale, distribution, transportation, insurance, warehousing inspection, exhibition,
processing, mixing or other use, shall be published promptly in such a manner as to enable governments and traders to
become acquainted with them. Agreements affecting international trade policy which are in force between the
government or a governmental agency of any contracting party and the government or governmental agency of any
other contracting party shall also be published. The provisions of this paragraph shall not require any contracting party
to disclose confidential information which would impede law enforcement or otherwise be contrary to the public
interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.
2.
No measure of general application taken by any contracting party effecting an advance in a rate of
duty or other charge on imports under an established and uniform practice, or imposing a new or more burdensome
requirement, restriction or prohibition on imports, or on the transfer of payments therefor, shall be enforced before such
measure has been officially published.
3.
(a)
Each contracting party shall administer in a uniform, impartial and reasonable manner all its
laws, regulations, decisions and rulings of the kind described in paragraph 1 of this Article.
(b)
Each contracting party shall maintain, or institute as soon as practicable, judicial, arbitral or
administrative tribunals or procedures for the purpose, inter alia, of the prompt review and correction of administrative
action relating to customs matters. Such tribunals or procedures shall be independent of the agencies entrusted with
administrative enforcement and their decisions shall be implemented by, and shall govern the practice of, such agencies
unless an appeal is lodged with a court or tribunal of superior jurisdiction within the time prescribed for appeals to be
lodged by importers; Provided that the central administration of such agency may take steps to obtain a review of the
matter in another proceeding if there is good cause to believe that the decision is inconsistent with established principles
of law or the actual facts.
(c)
The provisions of sub-paragraph (b) of this paragraph shall not require the elimination or
substitution of procedures in force in the territory of a contracting party on the date of this Agreement which in fact
provide for an objective and impartial review of administrative action even though such procedures are not fully or
formally independent of the agencies entrusted with administrative enforcement. Any contracting party employing such
procedures shall, upon request, furnish the CONTRACTING PARTIES with full information thereon in order that they may
determine whether such procedures conform to the requirements of this sub-paragraph.
Article XI*
General Elimination of Quantitative Restrictions
1.
No prohibitions or restrictions other than duties, taxes or other charges, whether made effective
through quotas, import or export licences or other measures, shall be instituted or maintained by any contracting party
on the importation of any product of the territory of any other contracting party or on the exportation or sale for export
of any product destined for the territory of any other contracting party.
2.

The provisions of paragraph 1 of this Article shall not extend to the following:

(a)
Export prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of
foodstuffs or other products essential to the exporting contracting party;
(b)
Import and export prohibitions or restrictions necessary to the application of standards or regulations
for the classification, grading or marketing of commodities in international trade;
(c)
Import restrictions on any agricultural or fisheries product, imported in any form,* necessary to the
enforcement of governmental measures which operate:
(i)
to restrict the quantities of the like domestic product permitted to be marketed or produced,
or, if there is no substantial domestic production of the like product, of a domestic product for which the imported
product can be directly substituted; or
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(ii)
to remove a temporary surplus of the like domestic product, or, if there is no substantial
domestic production of the like product, of a domestic product for which the imported product can be directly
substituted, by making the surplus available to certain groups of domestic consumers free of charge or at prices below
the current market level; or
(iii)
to restrict the quantities permitted to be produced of any animal product the production of
which is directly dependent, wholly or mainly, on the imported commodity, if the domestic production of that
commodity is relatively negligible.
Any contracting party applying restrictions on the importation of any product pursuant to sub-paragraph (c) of this
paragraph shall give public notice of the total quantity or value of the product permitted to be imported during a
specified future period and of any change in such quantity or value. Moreover, any restrictions applied under (i) above
shall not be such as will reduce the total of imports relative to the total of domestic production, as compared with the
proportion which might reasonably be expected to rule between the two in the absence of restrictions. In determining
this proportion, the contracting party shall pay due regard to the proportion prevailing during a previous representative
period and to any special factors* which may have affected or may be affecting the trade in the product concerned.
Article XII*
Restrictions to Safeguard the Balance of Payments
1.
Notwithstanding the provisions of paragraph 1 of Article XI, any contracting party, in order to
safeguard its external financial position and its balance of payments, may restrict the quantity or value of merchandise
permitted to be imported, subject to the provisions of the following paragraphs of this Article.
2.
(a)
Import restrictions instituted, maintained or intensified by a contracting party under this
Article shall not exceed those necessary:
(i)

to forestall the imminent threat of, or to stop, a serious decline in its monetary reserves, or

(ii)
in the case of a contracting party with very low monetary reserves, to achieve a reasonable
rate of increase in its reserves.
Due regard shall be paid in either case to any special factors which may be affecting the reserves of such contracting
party or its need for reserves, including, where special external credits or other resources are available to it, the need to
provide for the appropriate use of such credits or resources.
(b)
Contracting parties applying restrictions under sub-paragraph (a) of this paragraph shall
progressively relax them as such conditions improve,maintaining them only to the extent that the conditions specified in
that sub-paragraph still justify their application. They shall eliminate the restrictions when conditions would no longer
justify their institution or maintenance under that sub-paragraph.
3.
(a)
Contracting parties undertake, in carrying out their domestic policies, to pay due regard to
the need for maintaining or restoring equilibrium in their balance of payments on a sound and lasting basis and to the
desirability of avoiding an uneconomic employment of productive resources. They recognize that, in order to achieve
these ends, it is desirable so far as possible to adopt measures which expand rather than contract international trade.
(b)
Contracting parties applying restrictions under this Article may determine the incidence of
the restrictions on imports of different products or classes of products in such a way as to give priority to the
importation of those products which are more essential.
(c)

Contracting parties applying restrictions under this Article undertake:

52

(i)

to avoid unnecessary damage to the commercial or economic interests of any other

contracting party;*
(ii)
not to apply restrictions so as to prevent unreasonably the importation of any
description of goods in minimum commercial quantities the exclusion of which would impair regular channels of trade;
and
(iii)
not to apply restrictions which would prevent the importations of commercial
samples or prevent compliance with patent, trade mark, copyright, or similar procedures.
(d)
The contracting parties recognize that, as a result of domestic policies directed towards the
achievement and maintenance of full and productive employment or towards the development of economic resources, a
contracting party may experience a high level of demand for imports involving a threat to its monetary reserves of the
sort referred to in paragraph 2 (a) of this Article. Accordingly, a contracting party otherwise complying with the
provisions of this Article shall not be required to withdraw or modify restrictions on the ground that a change in those
policies would render unnecessary restrictions which it is applying under this Article.
4.
(a)
Any contracting party applying new restrictions or raising the general level of its existing
restrictions by a substantial intensification of the measures applied under this Article shall immediately after instituting
or intensifying such restrictions (or, in circumstances in which prior consultation is practicable, before doing so) consult
with the CONTRACTING PARTIES as to the nature of its balance of payments difficulties, alternative corrective measures
which may be available, and the possible effect of the restrictions on the economies of other contracting parties.
(b)
On a date to be determined by them,* the CONTRACTING PARTIES shall review all restrictions
still applied under this Article on that date. Beginning one year after that date, contracting parties applying import
restrictions under this Article shall enter into consultations of the type provided for in sub-paragraph (a) of this
paragraph with the CONTRACTING PARTIES annually.
(c)
(i)
If, in the course of consultations with a contracting party under sub-paragraph (a) or
(b) above, the CONTRACTING PARTIES find that the restrictions are not consistent with provisions of this Article or with
those of Article XIII (subject to the provisions of Article XIV), they shall indicate the nature of the inconsistency and
may advise that the restrictions be suitably modified.
(ii)
If, however, as a result of the consultations, the CONTRACTING PARTIES determine
that the restrictions are being applied in a manner involving an inconsistency of a serious nature with the provisions of
this Article or with those of Article XIII (subject to the provisions of Article XIV) and that damage to the trade of any
contracting party is caused or threatened thereby, they shall so inform the contracting party applying the restrictions and
shall make appropriate recommendations for securing conformity with such provisions within the specified period of
time. If such contracting party does not comply with these recommendations within the specified period, the
CONTRACTING PARTIES may release any contracting party the trade of which is adversely affected by the restrictions
from such obligations under this Agreement towards the contracting party applying the restrictions as they determine to
be appropriate in the circumstances.
(d)
The CONTRACTING PARTIES shall invite any contracting party which is applying restrictions
under this Article to enter into consultations with them at the request of any contracting party which can establish a
prima facie case that the restrictions are inconsistent with the provisions of this Article or with those of Article XIII
(subject to the provisions of Article XIV) and that its trade is adversely affected thereby. However, no such invitation
shall be issued unless the CONTRACTING PARTIES have ascertained that direct discussions between the contracting
parties concerned have not been successful. If, as a result of the consultations with the CONTRACTING PARTIES, no
agreement is reached and they determine that the restrictions are being applied inconsistently with such provisions, and
that damage to the trade of the contracting party initiating the procedure is caused or threatened thereby, they shall
recommend the withdrawal or modification of the restrictions. If the restrictions are not withdrawn or modified within
such time as the CONTRACTING PARTIES may prescribe, they may release the contracting party initiating the procedure
from such obligations under this Agreement towards the contracting party applying the restrictions as they determine to
be appropriate in the circumstances.
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(e)
In proceeding under this paragraph, the CONTRACTING PARTIES shall have due regard to any
special external factors adversely affecting the export trade of the contracting party applying the restrictions.*
(f)
Determinations under this paragraph shall be rendered expeditiously and, if possible, within
sixty days of the initiation of the consultations.
5.
If there is a persistent and widespread application of import restrictions under this Article, indicating
the existence of a general disequilibrium which is restricting international trade, the CONTRACTING PARTIES shall
initiate discussions to consider whether other measures might be taken, either by those contracting parties the balance of
payments of which are under pressure or by those the balance of payments of which are tending to be exceptionally
favourable, or by any appropriate intergovernmental organization, to remove the underlying causes of the
disequilibrium. On the invitation of the CONTRACTING PARTIES, contracting parties shall participate in such discussions.
Article XIII*
Non-discriminatory Administration of Quantitative Restrictions
1.
No prohibition or restriction shall be applied by any contracting party on the importation of any
product of the territory of any other contracting party or on the exportation of any product destined for the territory of
any other contracting party, unless the importation of the like product of all third countries or the exportation of the like
product to all third countries is similarly prohibited or restricted.
2.
In applying import restrictions to any product, contracting parties shall aim at a distribution of trade in
such product approaching as closely as possible the shares which the various contracting parties might be expected to
obtain in the absence of such restrictions and to this end shall observe the following provisions:
(a)
Wherever practicable, quotas representing the total amount of permitted imports (whether allocated
among supplying countries or not) shall be fixed, and notice given of their amount in accordance with paragraph 3 (b) of
this Article;
(b)
In cases in which quotas are not practicable, the restrictions may be applied by means of import
licences or permits without a quota;
(c)
Contracting parties shall not, except for purposes of operating quotas allocated in accordance with
sub-paragraph (d) of this paragraph, require that import licences or permits be utilized for the importation of the product
concerned from a particular country or source;
(d)
In cases in which a quota is allocated among supplying countries the contracting party applying the
restrictions may seek agreement with respect to the allocation of shares in the quota with all other contracting parties
having a substantial interest in supplying the product concerned. In cases in which this method is not reasonably
practicable, the contracting party concerned shall allot to contracting parties having a substantial interest in supplying
the product shares based upon the proportions, supplied by such contracting parties during a previous representative
period, of the total quantity or value of imports of the product, due account being taken of any special factors which
may have affected or may be affecting the trade in the product. No conditions or formalities shall be imposed which
would prevent any contracting party from utilizing fully the share of any such total quantity or value which has been
allotted to it, subject to importation being made within any prescribed period to which the quota may relate.*
3.
(a)
In cases in which import licences are issued in connection with import restrictions, the
contracting party applying the restrictions shall provide, upon the request of any contracting party having an interest in
the trade in the product concerned, all relevant information concerning the administration of the restrictions, the import
licences granted over a recent period and the distribution of such licences among supplying countries; Provided that
there shall be no obligation to supply information as to the names of importing or supplying enterprises.
(b)
In the case of import restrictions involving the fixing of quotas, the contracting party
applying the restrictions shall give public notice of the total quantity or value of the product or products which will be
permitted to be imported during a specified future period and of any change in such quantity or value. Any supplies of
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the product in question which were en route at the time at which public notice was given shall not be excluded from
entry; Provided that they may be counted so far as practicable, against the quantity permitted to be imported in the
period in question, and also, where necessary, against the quantities permitted to be imported in the next following
period or periods; and Provided further that if any contracting party customarily exempts from such restrictions
products entered for consumption or withdrawn from warehouse for consumption during a period of thirty days after the
day of such public notice, such practice shall be considered full compliance with this sub-paragraph.
(c)
In the case of quotas allocated among supplying countries, the contracting party applying the
restrictions shall promptly inform all other contracting parties having an interest in supplying the product
concerned of the shares in the quota currently allocated, by quantity or value, to the various supplying
countries and shall give public notice thereof.
4.
With regard to restrictions applied in accordance with paragraph 2 (d) of this Article or under
paragraph 2 (c) of Article XI, the selection of a representative period for any product and the appraisal of any special
factors* affecting the trade in the product shall be made initially by the contracting party applying the restriction;
Provided that such contracting party shall, upon the request of any other contracting party having a substantial interest
in supplying that product or upon the request of the CONTRACTING PARTIES, consult promptly with the other contracting
party or the CONTRACTING PARTIES regarding the need for an adjustment of the proportion determined or of the base
period selected, or for the reappraisal of the special factors involved, or for the elimination of conditions, formalities or
any other provisions established unilaterally relating to the allocation of an adequate quota or its unrestricted utilization.
5.
The provisions of this Article shall apply to any tariff quota instituted or maintained by any
contracting party, and, in so far as applicable, the principles of this Article shall also extend to export restrictions.
Article XIV*
Exceptions to the Rule of Non-discrimination
1.
A contracting party which applies restrictions under Article XII or under Section B of Article XVIII
may, in the application of such restrictions, deviate from the provisions of Article XIII in a manner having equivalent
effect to restrictions on payments and transfers for current international transactions which that contracting party may at
that time apply under Article VIII or XIV of the Articles of Agreement of the International Monetary Fund, or under
analogous provisions of a special exchange agreement entered into pursuant to paragraph 6 of Article XV.*
2.
A contracting party which is applying import restrictions under Article XII or under Section B of
Article XVIII may, with the consent of the CONTRACTING PARTIES, temporarily deviate from the provisions of Article
XIII in respect of a small part of its external trade where the benefits to the contracting party or contracting parties
concerned substantially outweigh any injury which may result to the trade of other contracting parties.*
3.
The provisions of Article XIII shall not preclude a group of territories having a common quota in the
International Monetary Fund from applying against imports from other countries, but not among themselves, restrictions
in accordance with the provisions of Article XII or of Section B of Article XVIII on condition that such restrictions are
in all other respects consistent with the provisions of Article XIII.
4.
A contracting party applying import restrictions under Article XII or under Section B of Article XVIII
shall not be precluded by Articles XI to XV or Section B of Article XVIII of this Agreement from applying measures to
direct its exports in such a manner as to increase its earnings of currencies which it can use without deviation from the
provisions of Article XIII.
5.
A contracting party shall not be precluded by Articles XI to XV, inclusive, or by Section B of Article
XVIII, of this Agreement from applying quantitative restrictions:
(a)
having equivalent effect to exchange restrictions authorized under Section 3 (b) of Article VII of the
Articles of Agreement of the International Monetary Fund, or
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(b)
under the preferential arrangements provided for in Annex A of this Agreement, pending the outcome
of the negotiations referred to therein.
Article XV
Exchange Arrangements
1.
The CONTRACTING PARTIES shall seek co-operation with the International Monetary Fund to the end
that the CONTRACTING PARTIES and the Fund may pursue a co-ordinated policy with regard to exchange questions
within the jurisdiction of the Fund and questions of quantitative restrictions and other trade measures within the
jurisdiction of the CONTRACTING PARTIES.
2.
In all cases in which the CONTRACTING PARTIES are called upon to consider or deal with problems
concerning monetary reserves, balances of payments or foreign exchange arrangements, they shall consult fully with the
International Monetary Fund. In such consultations, the CONTRACTING PARTIES shall accept all findings of statistical
and other facts presented by the Fund relating to foreign exchange, monetary reserves and balances of payments, and
shall accept the determination of the Fund as to whether action by a contracting party in exchange matters is in
accordance with the Articles of Agreement of the International Monetary Fund, or with the terms of a special exchange
agreement between that contracting party and the CONTRACTING PARTIES. The CONTRACTING PARTIES in reaching their
final decision in cases involving the criteria set forth in paragraph 2 (a) of Article XII or in paragraph 9 of
Article XVIII, shall accept the determination of the Fund as to what constitutes a serious decline in the contracting
party's monetary reserves, a very low level of its monetary reserves or a reasonable rate of increase in its monetary
reserves, and as to the financial aspects of other matters covered in consultation in such cases.
3.
The CONTRACTING PARTIES shall seek agreement with the Fund regarding procedures for consultation
under paragraph 2 of this Article.
4.
Contracting parties shall not, by exchange action, frustrate* the intent of the provisions of this
Agreement, nor, by trade action, the intent of the provisions of the Articles of Agreement of the International Monetary
Fund.
5.
If the CONTRACTING PARTIES consider, at any time, that exchange restrictions on payments and
transfers in connection with imports are being applied by a contracting party in a manner inconsistent with the
exceptions provided for in this Agreement for quantitative restrictions, they shall report thereon to the Fund.
6.
Any contracting party which is not a member of the Fund shall, within a time to be determined by the
CONTRACTING PARTIES after consultation with the Fund, become a member of the Fund, or, failing that, enter into a
special exchange agreement with the CONTRACTING PARTIES. A contracting party which ceases to be a member of the
Fund shall forthwith enter into a special exchange agreement with the CONTRACTING PARTIES. Any special exchange
agreement entered into by a contracting party under this paragraph shall thereupon become part of its obligations under
this Agreement.
7.
(a)
A special exchange agreement between a contracting party and the CONTRACTING PARTIES
under paragraph 6 of this Article shall provide to the satisfaction of the CONTRACTING PARTIES that the objectives of
this Agreement will not be frustrated as a result of action in exchange matters by the contracting party in question.
(b)
The terms of any such agreement shall not impose obligations on the contracting party in
exchange matters generally more restrictive than those imposed by the Articles of Agreement of the International
Monetary Fund on members of the Fund.
8.
A contracting party which is not a member of the Fund shall furnish such information within the
general scope of section 5 of Article VIII of the Articles of Agreement of the International Monetary Fund as the
CONTRACTING PARTIES may require in order to carry out their functions under this Agreement.
9.

Nothing in this Agreement shall preclude:
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(a)
the use by a contracting party of exchange controls or exchange restrictions in accordance with the
Articles of Agreement of the International Monetary Fund or with that contracting party's special exchange agreement
with the CONTRACTING PARTIES, or
(b)
the use by a contracting party of restrictions or controls in imports or exports, the sole effect of which,
additional to the effects permitted under Articles XI, XII, XIII and XIV, is to make effective such exchange controls or
exchange restrictions.
Article XVI*
Subsidies
Section A _ Subsidies in General
1.
If any contracting party grants or maintains any subsidy, including any form of income or price
support, which operates directly or indirectly to increase exports of any product from, or to reduce imports of any
product into, its territory, it shall notify the CONTRACTING PARTIES in writing of the extent and nature of the
subsidization, of the estimated effect of the subsidization on the quantity of the affected product or products imported
into or exported from its territory and of the circumstances making the subsidization necessary. In any case in which it
is determined that serious prejudice to the interests of any other contracting party is caused or threatened by any such
subsidization, the contracting party granting the subsidy shall, upon request, discuss with the other contracting party or
parties concerned, or with the CONTRACTING PARTIES, the possibility of limiting the subsidization.
Section B _ Additional Provisions on Export Subsidies*
2.
The contracting parties recognize that the granting by a contracting party of a subsidy on the export of
any product may have harmful effects for other contracting parties, both importing and exporting, may cause undue
disturbance to their normal commercial interests, and may hinder the achievement of the objectives of this Agreement.
3.
Accordingly, contracting parties should seek to avoid the use of subsidies on the export of primary
products. If, however, a contracting party grants directly or indirectly any form of subsidy which operates to increase
the export of any primary product from its territory, such subsidy shall not be applied in a manner which results in that
contracting party having more than an equitable share of world export trade in that product, account being taken of the
shares of the contracting parties in such trade in the product during a previous representative period, and any special
factors which may have affected or may be affecting such trade in the product.*
4.
Further, as from 1 January 1958 or the earliest practicable date thereafter, contracting parties shall
cease to grant either directly or indirectly any form of subsidy on the export of any product other than a primary product
which subsidy results in the sale of such product for export at a price lower than the comparable price charged for the
like product to buyers in the domestic market. Until 31 December 1957 no contracting party shall extend the scope of
any such subsidization beyond that existing on 1 January 1955 by the introduction of new, or the extension of existing,
subsidies.*
5.
The CONTRACTING PARTIES shall review the operation of the provisions of this Article from time to
time with a view to examining its effectiveness, in the light of actual experience, in promoting the objectives of this
Agreement and avoiding subsidization seriously prejudicial to the trade or interests of contracting parties.
Article XVII
State Trading Enterprises

57

1.*
(a)
Each contracting party undertakes that if it establishes or maintains a State enterprise,
wherever located, or grants to any enterprise, formally or in effect, exclusive or special privileges,* such enterprise
shall, in its purchases or sales involving either imports or exports, act in a manner consistent with the general principles
of non-discriminatory treatment prescribed in this Agreement for governmental measures affecting imports or exports
by private traders.
(b)
The provisions of sub-paragraph (a) of this paragraph shall be understood to require that such
enterprises shall, having due regard to the other provisions of this Agreement, make any such purchases or sales solely
in accordance with commercial considerations,* including price, quality, availability, marketability, transportation and
other conditions of purchase or sale, and shall afford the enterprises of the other contracting parties adequate
opportunity, in accordance with customary business practice, to compete for participation in such purchases or sales.
(c)
No contracting party shall prevent any enterprise (whether or not an enterprise described in
sub-paragraph (a) of this paragraph) under its jurisdiction from acting in accordance with the principles of subparagraphs (a) and (b) of this paragraph.
2.
The provisions of paragraph 1 of this Article shall not apply to imports of products for immediate or
ultimate consumption in governmental use and not otherwise for resale or use in the production of goods* for sale. With
respect to such imports, each contracting party shall accord to the trade of the other contracting parties fair and equitable
treatment.
3.
The contracting parties recognize that enterprises of the kind described in paragraph 1 (a) of this
Article might be operated so as to create serious obstacles to trade; thus negotiations on a reciprocal and mutually
advantageous basis designed to limit or reduce such obstacles are of importance to the expansion of international trade.*
4.
(a)
Contracting parties shall notify the CONTRACTING PARTIES of the products which are
imported into or exported from their territories by enterprises of the kind described in paragraph 1 (a) of this Article.
(b)
A contracting party establishing, maintaining or authorizing an import monopoly of a
product, which is not the subject of a concession under Article II, shall, on the request of another contracting party
having a substantial trade in the product concerned, inform the CONTRACTING PARTIES of the import mark-up* on the
product during a recent representative period, or, when it is not possible to do so, of the price charged on the resale of
the product.
(c)
The CONTRACTING PARTIES may, at the request of a contracting party which has reason to
believe that its interest under this Agreement are being adversely affected by the operations of an enterprise of the kind
described in paragraph 1 (a), request the contracting party establishing, maintaining or authorizing such enterprise to
supply information about its operations related to the carrying out of the provisions of this Agreement.
(d)
The provisions of this paragraph shall not require any contracting party to disclose
confidential information which would impede law enforcement or otherwise be contrary to the public interest or would
prejudice the legitimate commercial interests of particular enterprises.
Article XVIII*
Governmental Assistance to Economic Development
1.
The contracting parties recognize that the attainment of the objectives of this Agreement will be
facilitated by the progressive development of their economies, particularly of those contracting parties the economies of
which can only support low standards of living* and are in the early stages of development.*
2.
The contracting parties recognize further that it may be necessary for those contracting parties, in
order to implement programmes and policies of economic development designed to raise the general standard of living
of their people, to take protective or other measures affecting imports, and that such measures are justified in so far as
they facilitate the attainment of the objectives of this Agreement. They agree, therefore, that those contracting parties

58

should enjoy additional facilities to enable them (a) to maintain sufficient flexibility in their tariff structure to be able to
grant the tariff protection required for the establishment of a particular industry* and (b) to apply quantitative
restrictions for balance of payments purposes in a manner which takes full account of the continued high level of
demand for imports likely to be generated by their programmes of economic development.
3.
The contracting parties recognize finally that, with those additional facilities which are provided for in
Sections A and B of this Article, the provisions of this Agreement would normally be sufficient to enable contracting
parties to meet the requirements of their economic development. They agree, however, that there may be circumstances
where no measure consistent with those provisions is practicable to permit a contracting party in the process of
economic development to grant the governmental assistance required to promote the establishment of particular
industries* with a view to raising the general standard of living of its people. Special procedures are laid down in
Sections C and D of this Article to deal with those cases.
4.
(a)
Consequently, a contracting party, the economy of which can only support low standards of
living* and is in the early stages of development,* shall be free to deviate temporarily from the provisions of the other
Articles of this Agreement, as provided in Sections A, B and C of this Article.
(b)
A contracting party, the economy of which is in the process of development, but which does
not come within the scope of sub-paragraph (a) above, may submit applications to the CONTRACTING PARTIES under
Section D of this Article.
5.
The contracting parties recognize that the export earnings of contracting parties, the economies of
which are of the type described in paragraph 4 (a) and (b) above and which depend on exports of a small number of
primary commodities, may be seriously reduced by a decline in the sale of such commodities. Accordingly, when the
exports of primary commodities by such
a contracting party are seriously affected by measures taken by another contracting party, it may have resort to the
consultation provisions of Article XXII of this Agreement.
6.
The CONTRACTING PARTIES shall review annually all measures applied pursuant to the provisions of
Sections C and D of this Article.
Section A
7.
(a)
If a contracting party coming within the scope of paragraph 4 (a) of this Article considers it
desirable, in order to promote the establishment of a particular industry* with a view to raising the general standard of
living of its people, to modify or withdraw a concession included in the appropriate Schedule annexed to this
Agreement, it shall notify the CONTRACTING PARTIES to this effect and enter into negotiations with any contracting
party with which such concession was initially negotiated, and with any other contracting party determined by the
CONTRACTING PARTIES to have a substantial interest therein. If agreement is reached between such contracting parties
concerned, they shall be free to modify or withdraw concessions under the appropriate Schedules to this Agreement in
order to give effect to such agreement, including any compensatory adjustments involved.
(b)
If agreement is not reached within sixty days after the notification provided for in subparagraph (a) above, the contracting party which proposes to modify or withdraw the concession may refer the matter to
the CONTRACTING PARTIES which shall promptly examine it. If they find that the contracting party which proposes to
modify or withdraw the concession has made every effort to reach an agreement and that the compensatory adjustment
offered by it is adequate, that contracting party shall be free to modify or withdraw the concession if, at the same time, it
gives effect to the compensatory adjustment. If the CONTRACTING PARTIES do not find that the compensation offered by
a contracting party proposing to modify or withdraw the concession is adequate, but find that it has made every
reasonable effort to offer adequate compensation, that contracting party shall be free to proceed with such modification
or withdrawal. If such action is taken, any other contracting party referred to in sub-paragraph (a) above shall be free to
modify or withdraw substantially equivalent concessions initially negotiated with the contracting party which has taken
the action.*
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Section B
8.
The contracting parties recognize that contracting parties coming within the scope of paragraph 4 (a)
of this Article tend, when they are in rapid process of development, to experience balance of payments difficulties
arising mainly from efforts to expand their internal markets as well as from the instability in their terms of trade.
9.
In order to safeguard its external financial position and to ensure a level of reserves adequate for the
implementation of its programme of economic development, a contracting party coming within the scope of paragraph 4
(a) of this Article may, subject to the provisions of paragraphs 10 to 12, control the general level of its imports by
restricting the quantity or value of merchandise permitted to be imported; Provided that the import restrictions
instituted, maintained or intensified shall not exceed those necessary:
(a)

to forestall the threat of, or to stop, a serious decline in its monetary reserves, or

(b)
in the case of a contracting party with inadequate monetary reserves, to achieve a reasonable rate of
increase in its reserves.
Due regard shall be paid in either case to any special factors which may be affecting the reserves of the contracting
party or its need for reserves, including, where special external credits or other resources are available to it, the need to
provide for the appropriate use of such credits or resources.
10.
In applying these restrictions, the contracting party may determine their incidence on imports of
different products or classes of products in such a way as to give priority to the importation of those products which are
more essential in the light of its policy of economic development; Provided that the restrictions are so applied as to
avoid unnecessary damage to the commercial or economic interests of any other contracting party and not to prevent
unreasonably the importation of any description of goods in minimum commercial quantities the exclusion of which
would impair regular channels of trade; and Provided further that the restrictions are not so applied as to prevent the
importation of commercial samples or to prevent compliance with patent, trade mark, copyright or similar procedures.
11.
In carrying out its domestic policies, the contracting party concerned shall pay due regard to the need
for restoring equilibrium in its balance of payments on a sound and lasting basis and to the desirability of assuring an
economic employment of productive resources. It shall progressively relax any restrictions applied under this Section as
conditions improve, maintaining them only to the extent necessary under the terms of paragraph 9 of this Article and
shall eliminate them when conditions no longer justify such maintenance; Provided that no contracting party shall be
required to withdraw or modify restrictions on the ground that a change in its development policy would render
unnecessary the restrictions which it is applying under this Section.*
12.
(a)
Any contracting party applying new restrictions or raising the general level of its existing
restrictions by a substantial intensification of the measures applied under this Section, shall immediately after instituting
or intensifying such restrictions (or, in circumstances in which prior consultation is practicable, before doing so) consult
with the CONTRACTING PARTIES as to the nature of its balance of payments difficulties, alternative corrective measures
which may be available, and the possible effect of the restrictions on the economies of other contracting parties.
(b)
On a date to be determined by them* the CONTRACTING PARTIES shall review all restrictions
still applied under this Section on that date. Beginning two years after that date, contracting parties applying restrictions
under this Section shall enter into consultations of the type provided for in sub-paragraph (a) above with the
CONTRACTING PARTIES at intervals of approximately, but not less than, two years according to a programme to be
drawn up each year by the CONTRACTING PARTIES; Provided that no consultation under this sub-paragraph shall take
place within two years after the conclusion of a consultation of a general nature under any other provision of this
paragraph.
(c)
(i)
If, in the course of consultations with a contracting party under sub-paragraph (a) or
(b) of this paragraph, the CONTRACTING PARTIES find that the restrictions are not consistent with the provisions of this
Section or with those of Article XIII (subject to the provisions of Article XIV), they shall indicate the nature of the
inconsistency and may advise that the restrictions be suitably modified.
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(ii)
If, however, as a result of the consultations, the CONTRACTING PARTIES determine
that the restrictions are being applied in a manner involving an inconsistency of a serious nature with the provisions of
this Section or with those of Article XIII (subject to the provisions of Article XIV) and that damage to the trade of any
contracting party is caused or threatened thereby, they shall so inform the contracting party applying the restrictions and
shall make appropriate recommendations for securing conformity with such provisions within a specified period. If such
contracting party does not comply with these recommendations within the specified period, the CONTRACTING PARTIES
may release any contracting party the trade of which is adversely affected by the restrictions from such obligations
under this Agreement towards the contracting party applying the restrictions as they determine to be appropriate in the
circumstances.
(d)
The CONTRACTING PARTIES shall invite any contracting party which is applying restrictions
under this Section to enter into consultations with them at the request of any contracting party which can establish a
prima facie case that the restrictions are inconsistent with the provisions of this Section or with those of Article XIII
(subject to the provisions of Article XIV) and that its trade is adversely affected thereby. However, no such invitation
shall be issued unless the CONTRACTING PARTIES have ascertained that direct discussions between the contracting
parties concerned have not been successful. If, as a result of the consultations with the CONTRACTING PARTIES no
agreement is reached and they determine that the restrictions are being applied inconsistently with such provisions, and
that damage to the trade of the contracting party initiating the procedure is caused or threatened thereby, they shall
recommend the withdrawal or modification of the restrictions. If the restrictions are not withdrawn or modified within
such time as the CONTRACTING PARTIES may prescribe, they may release the contracting party initiating the procedure
from such obligations under this Agreement towards the contracting party applying the restrictions as they determine to
be appropriate in the circumstances.
(e)
If a contracting party against which action has been taken in accordance with the last
sentence of sub-paragraph (c) (ii) or (d) of this paragraph, finds that the release of obligations authorized by the
CONTRACTING PARTIES adversely affects the operation of its programme and policy of economic development, it shall
be free, not later than sixty days after such action is taken, to give written notice to the Executive Secretary to the
CONTRACTING PARTIES of its intention to withdraw from this Agreement and such withdrawal shall take effect on the
sixtieth day following the day on which the notice is received by him.
(f)
In proceeding under this paragraph, the CONTRACTING PARTIES shall have due regard to the
factors referred to in paragraph 2 of this Article. Determinations under this paragraph shall be rendered expeditiously
and, if possible, within sixty days of the initiation of the consultations.
Section C
13.
If a contracting party coming within the scope of paragraph 4 (a) of this Article finds that
governmental assistance is required to promote the establishment of a particular industry* with a view to raising the
general standard of living of its people, but that no measure consistent with the other provisions of this Agreement is
practicable to achieve that objective, it may have recourse to the provisions and procedures set out in this Section.*
14.
The contracting party concerned shall notify the CONTRACTING PARTIES of the special difficulties
which it meets in the achievement of the objective outlined in paragraph 13 of this Article and shall indicate the specific
measure affecting imports which it proposes to introduce in order to remedy these difficulties. It shall not introduce that
measure before the expiration of the time-limit laid down in paragraph 15 or 17, as the case may be, or if the measure
affects imports of a product which is the subject of a concession included in the appropriate Schedule annexed to this
Agreement, unless it has secured the concurrence of the CONTRACTING PARTIES in accordance with provisions of
paragraph 18; Provided that, if the industry receiving assistance has already started production, the contracting party
may, after informing the CONTRACTING PARTIES, take such measures as may be necessary to prevent, during that
period, imports of the product or products concerned from increasing substantially above a normal level.*
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15.
If, within thirty days of the notification of the measure, the CONTRACTING PARTIES do not request the
contracting party concerned to consult with them,* that contracting party shall be free to deviate from the relevant
provisions of the other Articles of this Agreement to the extent necessary to apply the proposed measure.
16.
If it is requested by the CONTRACTING PARTIES to do so,* the contracting party concerned shall
consult with them as to the purpose of the proposed measure, as to alternative measures which may be available under
this Agreement, and as to the possible effect of the measure proposed on the commercial and economic interests of
other contracting parties. If, as a result of such consultation, the CONTRACTING PARTIES agree that there is no measure
consistent with the other provisions of this Agreement which is practicable in order to achieve the objective outlined in
paragraph 13 of this Article, and concur* in the proposed measure, the contracting party concerned shall be released
from its obligations under the relevant provisions of the other Articles of this Agreement to the extent necessary to
apply that measure.
17.
If, within ninety days after the date of the notification of the proposed measure under paragraph 14 of
this Article, the CONTRACTING PARTIES have not concurred in such measure, the contracting party concerned may
introduce the measure proposed after informing the CONTRACTING PARTIES.
18.
If the proposed measure affects a product which is the subject of a concession included in the
appropriate Schedule annexed to this Agreement, the contracting party concerned shall enter into consultations with any
other contracting party with which the concession was initially negotiated, and with any other contracting party
determined by the CONTRACTING PARTIES to have a substantial interest therein. The CONTRACTING PARTIES shall
concur* in the measure if they agree that there is no measure consistent with the other provisions of this Agreement
which is practicable in order to achieve the objective set forth in paragraph 13 of this Article, and if they are satisfied:
(a)
that agreement has been reached with such other contracting parties as a result of the consultations
referred to above, or
(b)
if no such agreement has been reached within sixty days after the notification provided for in
paragraph 14 has been received by the CONTRACTING PARTIES, that the contracting party having recourse to this Section
has made all reasonable efforts to reach an agreement and that the interests of other contracting parties are adequately
safeguarded.*
The contracting party having recourse to this Section shall thereupon be released from its obligations under the relevant
provisions of the other Articles of this Agreement to the extent necessary to permit it to apply the measure.
19.
If a proposed measure of the type described in paragraph 13 of this Article concerns an industry the
establishment of which has in the initial period been facilitated by incidental protection afforded by restrictions imposed
by the contracting party concerned for balance of payments purposes under the relevant provisions of this Agreement,
that contracting party may resort to the provisions and procedures of this Section; Provided that it shall not apply the
proposed measure without the concurrence* of the CONTRACTING PARTIES.*
20.
Nothing in the preceding paragraphs of this Section shall authorize any deviation from the provisions
of Articles I, II and XIII of this Agreement. The provisos to paragraph 10 of this Article shall also be applicable to any
restriction under this Section.
21.
At any time while a measure is being applied under paragraph 17 of this Article any contracting party
substantially affected by it may suspend the application to the trade of the contracting party having recourse to this
Section of such substantially equivalent concessions or other obligations under this Agreement the suspension of which
the CONTRACTING PARTIES do not disapprove;* Provided that sixty days' notice of such suspension is given to the
CONTRACTING PARTIES not later than six months after the measure has been introduced or changed substantially to the
detriment of the contracting party affected. Any such contracting party shall afford adequate opportunity for
consultation in accordance with the provisions of Article XXII of this Agreement.
Section D
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22.
A contracting party coming within the scope of sub-paragraph 4 (b) of this Article desiring, in the
interest of the development of its economy, to introduce a measure of the type described in paragraph 13 of this Article
in respect of the establishment of a particular industry* may apply to the CONTRACTING PARTIES for approval of such
measure. The CONTRACTING PARTIES shall promptly consult with such contracting party and shall, in making their
decision, be
guided by the considerations set out in paragraph 16. If the CONTRACTING PARTIES concur* in the proposed measure
the contracting party concerned shall be released from its obligations under the relevant provisions of the other Articles
of this Agreement to the extent necessary to permit it to apply the measure. If the proposed measure affects a product
which is the subject of a concession included in the appropriate Schedule annexed to this Agreement, the provisions of
paragraph 18 shall apply.*
23.

Any measure applied under this Section shall comply with the provisions of paragraph 20 of this

Article.
Article XIX
Emergency Action on Imports of Particular Products
1.
(a)
If, as a result of unforeseen developments and of the effect of the obligations incurred by a
contracting party under this Agreement, including tariff concessions, any product is being imported into the territory of
that contracting party in such increased quantities and under such conditions as to cause or threaten serious injury to
domestic producers in that territory of like or directly competitive products, the contracting party shall be free, in
respect of such product, and to the extent and for such time as may be necessary to prevent or remedy such injury, to
suspend the obligation in whole or in part or to withdraw or modify the concession.
(b)
If any product, which is the subject of a concession with respect to a preference, is being
imported into the territory of a contracting party in the circumstances set forth in sub-paragraph (a) of this paragraph, so
as to cause or threaten serious injury to domestic producers of like or directly competitive products in the territory of a
contracting party which receives or received such preference, the importing contracting party shall be free, if that other
contracting party so requests, to suspend the relevant obligation in whole or in part or to withdraw or modify the
concession in respect of the product, to the extent and for such time as may be necessary to prevent or remedy such
injury.
2.
Before any contracting party shall take action pursuant to the provisions of paragraph 1 of this Article,
it shall give notice in writing to the CONTRACTING PARTIES as far in advance as may be practicable and shall afford the
CONTRACTING PARTIES and those contracting parties having a substantial interest as exporters of the product concerned
an opportunity to consult with it in respect of the proposed action. When such notice is given in relation to a concession
with respect to a preference, the notice shall name the contracting party which has requested the action. In critical
circumstances, where delay would cause damage which it would be difficult to repair, action under paragraph 1 of this
Article may be taken provisionally without prior consultation, on the condition that consultation shall be effected
immediately after taking such action.
3.
(a)
If agreement among the interested contracting parties with respect to the action is not
reached, the contracting party which proposes to take or continue the action shall, nevertheless, be free to do so, and if
such action is taken or continued, the affected contracting parties shall then be free, not later than ninety days after such
action is taken, to suspend, upon the expiration of thirty days from the day on which written notice of such suspension is
received by the CONTRACTING PARTIES, the application to the trade of the contracting party taking such action, or, in the
case envisaged in paragraph 1 (b) of this Article, to the trade of the contracting party requesting such action, of such
substantially equivalent concessions or other obligations under this Agreement the suspension of which the
CONTRACTING PARTIES do not disapprove.
(b)
Notwithstanding the provisions of sub-paragraph (a) of this paragraph, where action is taken
under paragraph 2 of this Article without prior consultation and causes or threatens serious injury in the territory of a
contracting party to the domestic producers of products affected by the action, that contracting party shall, where delay
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would cause damage difficult to repair, be free to suspend, upon the taking of the action and throughout the period of
consultation, such concessions or other obligations as may be necessary to prevent or remedy the injury.
Article XX
General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction
on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:
(a)

necessary to protect public morals;

(b)

necessary to protect human, animal or plant life or health;

(c)

relating to the importations or exportations of gold or silver;

(d)
necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement, including those
relating to customs enforcement, the enforcement of monopolies operated under paragraph 4 of
Article II and Article XVII, the protection of patents, trade marks and copyrights, and the prevention of deceptive
practices;
(e)

relating to the products of prison labour;

(f)

imposed for the protection of national treasures of artistic, historic or archaeological value;

(g)
relating to the conservation of exhaustible natural resources if such measures are made effective in
conjunction with restrictions on domestic production or consumption;
(h)
undertaken in pursuance of obligations under any intergovernmental commodity agreement which
conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so
submitted and not so disapproved;*
(i)
involving restrictions on exports of domestic materials necessary to ensure essential quantities of such
materials to a domestic processing industry during periods when the domestic price of such materials is held below the
world price as part of a governmental stabilization plan; Provided that such restrictions shall not operate to increase the
exports of or the protection afforded to such domestic industry, and shall not depart from the provisions of this
Agreement relating to non-discrimination;
(j)
essential to the acquisition or distribution of products in general or local short supply; Provided that
any such measures shall be consistent with the principle that all contracting parties are entitled to an equitable share of
the international supply of such products, and that any such measures, which are inconsistent with the other provisions
of the Agreement shall be discontinued as soon as the conditions giving rise to them have ceased to exist. The
CONTRACTING PARTIES shall review the need for this sub-paragraph not later than 30 June 1960.
Article XXI
Security Exceptions
Nothing in this Agreement shall be construed
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(a)
to require any contracting party to furnish any information the disclosure of which it considers
contrary to its essential security interests; or
(b)
to prevent any contracting party from taking any action which it considers necessary for the protection
of its essential security interests
(i)

relating to fissionable materials or the materials from which they are derived;

(ii)
relating to the traffic in arms, ammunition and implements of war and to such traffic in other
goods and materials as is carried on directly or indirectly for the purpose of supplying a military establishment;
(iii)

taken in time of war or other emergency in international relations; or

(c)
to prevent any contracting party from taking any action in pursuance of its obligations under the
United Nations Charter for the maintenance of international peace and security.
Article XXII
Consultation
1.
Each contracting party shall accord sympathetic consideration to, and shall afford adequate
opportunity for consultation regarding, such representations as may be made by another contracting party with respect
to any matter affecting the operation of this Agreement.
2.
The CONTRACTING PARTIES may, at the request of a contracting party, consult with any contracting
party or parties in respect of any matter for which it has not been possible to find a satisfactory solution through
consultation under paragraph 1.
Article XXIII
Nullification or Impairment
1.
If any contracting party should consider that any benefit accruing to it directly or indirectly under this
Agreement is being nullified or impaired or that the attainment of any objective of the Agreement is being impeded as
the result of
(a)

the failure of another contracting party to carry out its obligations under this Agreement, or

(b)
the application by another contracting party of any measure, whether or not it conflicts with the
provisions of this Agreement, or
(c)

the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of the matter, make written representations or
proposals to the other contracting party or parties which it considers to be concerned. Any contracting party thus
approached shall give sympathetic consideration to the representations or proposals made to it.
2.
If no satisfactory adjustment is effected between the contracting parties concerned within a reasonable
time, or if the difficulty is of the type described in paragraph 1 (c) of this Article, the matter may be referred to the
CONTRACTING PARTIES. The CONTRACTING PARTIES shall promptly investigate any matter so referred to them and shall
make appropriate recommendations to the contracting parties which they consider to be concerned, or give a ruling on
the matter, as appropriate. The CONTRACTING PARTIES may consult with contracting parties, with the Economic and
Social Council of the United Nations and with any appropriate inter-governmental organization in cases where they
consider such consultation necessary. If the CONTRACTING PARTIES consider that the circumstances are serious enough
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to justify such action, they may authorize a contracting party or parties to suspend the application to any other
contracting party or parties of such concessions or other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any contracting party of any concession or other obligation is in
fact suspended, that contracting party shall then be free, not later than sixty days after such action is taken, to give
written notice to the Executive Secretary to the CONTRACTING PARTIES of its intention to withdraw from this
Agreement and such withdrawal shall take effect upon the sixtieth day following the day on which such notice is
received by him.
PART III
Article XXIV
Territorial Application – Frontier Traffic – Customs Unions
and Free-Trade Areas
1.
The provisions of this Agreement shall apply to the metropolitan customs territories of the contracting
parties and to any other customs territories in respect of which this Agreement has been accepted under Article XXVI or
is being applied under Article XXXIII or pursuant to the Protocol of Provisional Application. Each such customs
territory shall, exclusively for the purposes of the territorial application of this Agreement, be treated as though it were a
contracting party; Provided that the provisions of this paragraph shall not be construed to create any rights or
obligations as between two or more customs territories in respect of which this Agreement has been accepted under
Article XXVI or is being applied under Article XXXIII or pursuant to the Protocol of Provisional Application by a
single contracting party.
2.
For the purposes of this Agreement a customs territory shall be understood to mean any territory with
respect to which separate tariffs or other regulations of commerce are maintained for a substantial part of the trade of
such territory with other territories.
3.

The provisions of this Agreement shall not be construed to prevent:

(a)

Advantages accorded by any contracting party to adjacent countries in order to facilitate frontier

traffic;
(b)
Advantages accorded to the trade with the Free Territory of Trieste by countries contiguous to that
territory, provided that such advantages are not in conflict with the Treaties of Peace arising out of the Second World
War.
4.
The contracting parties recognize the desirability of increasing freedom of trade by the development,
through voluntary agreements, of closer integration between the economies of the countries parties to such agreements.
They also recognize that the purpose of a customs union or of a free-trade area should be to facilitate trade between the
constituent territories and not to raise barriers to the trade of other contracting parties with such territories.
5.
Accordingly, the provisions of this Agreement shall not prevent, as between the territories of
contracting parties, the formation of a customs union or of a free-trade area or the adoption of an interim agreement
necessary for the formation of a customs union or of a free-trade area; Provided that:
(a)
with respect to a customs union, or an interim agreement leading to a formation of a customs union,
the duties and other regulations of commerce imposed at the institution of any such union or interim agreement in
respect of trade with contracting parties not parties to such union or agreement shall not on the whole be higher or more
restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories
prior to the formation of such union or the adoption of such interim agreement, as the case may be;
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(b)
with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade area,
the duties and other regulations of commerce maintained in each if the constituent territories and applicable at the
formation of such free-trade area or the adoption of such interim agreement to the trade of contracting parties not
included in such area or not parties to such agreement shall not be higher or more restrictive than the corresponding
duties and other regulations of commerce existing in the same constituent territories prior to the formation of the freetrade area, or interim agreement as the case may be; and
(c)
any interim agreement referred to in sub-paragraphs (a) and (b) shall include a plan and schedule for
the formation of such a customs union or of such a free-trade area within a reasonable length of time.
6.
If, in fulfilling the requirements of sub-paragraph 5 (a), a contracting party proposes to increase any
rate of duty inconsistently with the provisions of Article II, the procedure set forth in Article XXVIII shall apply. In
providing for compensatory adjustment, due account shall be taken of the compensation already afforded by the
reduction brought about in the corresponding duty of the other constituents of the union.
7.
(a)
Any contracting party deciding to enter into a customs union or free-trade area, or an interim
agreement leading to the formation of such a union or area, shall promptly notify the CONTRACTING PARTIES and shall
make available to them such information regarding the proposed union or area as will enable them to make such reports
and recommendations to contracting parties as they may deem appropriate.
(b)
If, after having studied the plan and schedule included in an interim agreement referred to in
paragraph 5 in consultation with the parties to that agreement and taking due account of the information made available
in accordance with the provisions of sub-paragraph (a), the CONTRACTING PARTIES find that such agreement is not
likely to result in the formation of a customs union or of a free-trade area within the period contemplated by the parties
to the agreement or that such period is not a reasonable one, the CONTRACTING PARTIES shall make recommendations to
the parties to the agreement. The parties shall not maintain or put into force, as the case may be, such agreement if they
are not prepared to modify it in accordance with these recommendations.
(c)
Any substantial change in the plan or schedule referred to in paragraph 5 (c) shall be
communicated to the CONTRACTING PARTIES, which may request the contracting parties concerned to consult with them
if the change seems likely to jeopardize or delay unduly the formation of the customs union or of the free-trade area.
8.

For the purposes of this Agreement:

(a)
A customs union shall be understood to mean the substitution of a single customs territory for two or
more customs territories, so that
(i)
duties and other restrictive regulations of commerce (except, where necessary, those
permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated with respect to substantially all the trade
between the constituent territories of the union or at least with respect to substantially all the trade in products
originating in such territories, and,
(ii)
subject to the provisions of paragraph 9, substantially the same duties and other regulations
of commerce are applied by each of the members of the union to the trade of territories not included in the union;
(b)
A free-trade area shall be understood to mean a group of two or more customs territories in which the
duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII,
XIII, XIV, XV and XX) are eliminated on substantially all the trade between the constituent territories in products
originating in such territories.
9.
The preferences referred to in paragraph 2 of Article I shall not be affected by the formation of a
customs union or of a free-trade area but may be eliminated or adjusted by means of negotiations with contracting
parties affected.* This procedure of negotiations with affected contracting parties shall, in particular, apply to the
elimination of preferences required to conform with the provisions of paragraph 8 (a)(i) and paragraph 8 (b).
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10.
The CONTRACTING PARTIES may by a two-thirds majority approve proposals which do not fully
comply with the requirements of paragraphs 5 to 9 inclusive, provided that such proposals lead to the formation of a
customs union or a free-trade area in the sense of this Article.
11.
Taking into account the exceptional circumstances arising out of the establishment of India and
Pakistan as independent States and recognizing the fact that they have long constituted an economic unit, the
contracting parties agree that the provisions of this Agreement shall not prevent the two countries from entering into
special arrangements with respect to the trade between them, pending the establishment of their mutual trade relations
on a definitive basis.*
12.
Each contracting party shall take such reasonable measures as may be available to it to ensure
observance of the provisions of this Agreement by the regional and local governments and authorities within its
territories.
Article XXV
Joint Action by the Contracting Parties
1.
Representatives of the contracting parties shall meet from time to time for the purpose of giving effect
to those provisions of this Agreement which involve joint action and, generally, with a view to facilitating the operation
and furthering the objectives of this Agreement. Wherever reference is made in this Agreement to the contracting
parties acting jointly they are designated as the CONTRACTING PARTIES.
2.
The Secretary-General of the United Nations is requested to convene the first meeting of the
CONTRACTING PARTIES, which shall take place not later than March 1, 1948.
3.

Each contracting party shall be entitled to have one vote at all meetings of the CONTRACTING PARTIES.

4.
Except as otherwise provided for in this Agreement, decisions of the CONTRACTING PARTIES shall be
taken by a majority of the votes cast.
5.
In exceptional circumstances not elsewhere provided for in this Agreement, the CONTRACTING
PARTIES may waive an obligation imposed upon a contracting party by this Agreement; Provided that any such decision
shall be approved by a two-thirds majority of the votes cast and that such majority shall comprise more than half of the
contracting parties. The CONTRACTING PARTIES may also by such a vote
(i)
define certain categories of exceptional circumstances to which other voting requirements
shall apply for the waiver of obligations, and
(ii)

prescribe such criteria as may be necessary for the application of this paragraph. †

Article XXVI
Acceptance, Entry into Force and Registration
1.

The date of this Agreement shall be 30 October 1947.

2.
This Agreement shall be open for acceptance by any contracting party
which, on 1 March 1955, was a contracting party or was negotiating with a view to accession to this Agreement.

†

The authentic text erroneously reads “sub-paragraph”.
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3.
This Agreement, done in a single English original and a single French original, both texts authentic,
shall be deposited with the Secretary-General of the United Nations, who shall furnish certified copies thereof to all
interested governments.
4.
Each government accepting this Agreement shall deposit an instrument of acceptance with the
Executive Secretary to the CONTRACTING PARTIES, who will inform all interested governments of the date of deposit of
each instrument of acceptance and of the day on which this Agreement enters into force under paragraph 6 of this
Article.
5.
(a)
Each government accepting this Agreement does so in respect of its metropolitan territory
and of the other territories for which it has international responsibility, except such separate customs territories as it
shall notify to the Executive Secretary to the CONTRACTING PARTIES at the time of its own acceptance.
(b)
Any government, which has so notified the Executive Secretary under the exceptions in subparagraph (a) of this paragraph, may at any time give notice to the Executive Secretary that its acceptance shall be
effective in respect of any separate customs territory or territories so excepted and such notice shall take effect on the
thirtieth day following the day on which it is received by the Executive Secretary.
(c)
If any of the customs territories, in respect of which a contracting party has accepted this
Agreement, possesses or acquires full autonomy in the conduct of its external commercial relations and of the other
matters provided for in this Agreement, such territory shall, upon sponsorship through a declaration by the responsible
contracting party establishing the above-mentioned fact, be deemed to be a contracting party.
6.
This Agreement shall enter into force, as among the governments which have accepted it, on the
thirtieth day following the day on which instruments of acceptance have been deposited with Executive Secretary to the
CONTRACTING PARTIES on behalf of governments named in Annex H, the territories of which account for 85 per centum
of the total external trade of the territories of such governments, computed in accordance with the applicable column of
percentages set forth therein, The instrument of acceptance of each other government shall take effect on the thirtieth
day following the day on which such instrument has been deposited.
7.

The United Nations is authorized to effect registration of this Agreement as soon as it enters into

force.
Article XXVII
Withholding or Withdrawal of Concessions
Any contracting party shall at any time be free to withhold or to withdraw in whole or in part any concession,
provided for in the appropriate Schedule annexed to this Agreement, in respect of which such contracting party
determines that it was initially negotiated with a government which has not become, or has ceased to be, a contracting
party. A contracting party taking such action shall notify the CONTRACTING PARTIES and, upon request, consult with
contracting parties which have a substantial interest in the product concerned.
Article XXVIII*
Modification of Schedules
1.
On the first day of each three-year period, the first period beginning on 1 January 1958 (or on the first
day of any other period* that may be specified by the CONTRACTING PARTIES by two-thirds of the votes cast) a
contracting party (hereafter in this Article referred to as the "applicant contracting party") may, by negotiation and
agreement with any contracting party with which such concession was initially negotiated and with any other
contracting party determined by the CONTRACTING PARTIES to have a principal supplying interest* (which two
See Preface.
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preceding categories of contracting parties, together with the applicant contracting party, are in this Article hereinafter
referred to as the "contracting parties primarily concerned"), and subject to consultation with any other contracting party
determined by the CONTRACTING PARTIES to have a substantial interest* in such concession, modify or withdraw a
concession* included in the appropriate schedule annexed to this Agreement.
2.
In such negotiations and agreement, which may include provision for compensatory adjustment with
respect to other products, the contracting parties concerned shall endeavour to maintain a general level of reciprocal and
mutually advantageous concessions not less favourable to trade than that provided for in this Agreement prior to such
negotiations.
3.
(a)
If agreement between the contracting parties primarily concerned cannot be reached before 1
January 1958 or before the expiration of a period envisaged in paragraph 1 of this Article, the contracting party which
proposes to modify or withdraw the concession shall, nevertheless, be free to do so and if such action is taken any
contracting party with which such concession was initially negotiated, any contracting party determined under
paragraph 1 to have a principal supplying interest and any contracting party determined under paragraph 1 to have a
substantial interest shall then be free not later than six months after such action is taken, to withdraw, upon the
expiration of thirty days from the day on which written notice of such withdrawal is received by the CONTRACTING
PARTIES, substantially equivalent concessions initially negotiated with the applicant contracting party.
(b)
If agreement between the contracting parties primarily concerned is reached but any other
contracting party determined under paragraph 1 of this Article to have a substantial interest is not satisfied, such other
contracting party shall be free, not later than six months after action under such agreement is taken, to withdraw, upon
the expiration of thirty days from the day on which written notice of such withdrawal is received by the CONTRACTING
PARTIES, substantially equivalent concessions initially negotiated with the applicant contracting party.
4.
The CONTRACTING PARTIES may, at any time, in special circumstances, authorize* a contracting party
to enter into negotiations for modification or withdrawal of a concession included in the appropriate Schedule annexed
to this Agreement subject to the following procedures and conditions:
(a)
Such negotiations* and any related consultations shall be conducted in accordance with the provisions
of paragraph 1 and 2 of this Article.
(b)
If agreement between the contracting parties primarily concerned is reached in the negotiations, the
provisions of paragraph 3 (b) of this Article shall apply.
(c)
If agreement between the contracting parties primarily concerned is not reached within a period of
sixty days* after negotiations have been authorized, or within such longer period as the CONTRACTING PARTIES may
have prescribed, the applicant contracting party may refer the matter to the CONTRACTING PARTIES.
(d)
Upon such reference, the CONTRACTING PARTIES shall promptly examine the matter and submit their
views to the contracting parties primarily concerned with the aim of achieving a settlement. If a settlement is reached,
the provisions of paragraph 3 (b) shall apply as if agreement between the contracting parties primarily concerned had
been reached. If no settlement is reached between the contracting parties primarily concerned, the applicant contracting
party shall be free to modify or withdraw the concession, unless the CONTRACTING PARTIES determine that the applicant
contracting party has unreasonably failed to offer adequate compensation.* If such action is taken, any contracting party
with which the concession was initially negotiated, any contracting party determined under paragraph 4 (a) to have a
principal supplying interest and any contracting party determined under paragraph 4 (a) to have a substantial interest,
shall be free, not later than six months after such action is taken, to modify or withdraw, upon the expiration of thirty
days from the day on which written notice of such withdrawal is received by the CONTRACTING PARTIES, substantially
equivalent concessions initially negotiated with applicant contracting party.
5.
Before 1 January 1958 and before the end of any period envisaged in paragraph 1 a contracting party
may elect by notifying the CONTRACTING PARTIES to reserve the right, for the duration of the next period, to modify the
appropriate Schedule in accordance with the procedures of paragraph 1 to 3. If a contracting party so elects, other
contracting parties shall have the right, during the same period, to modify or withdraw, in accordance with the same
procedures, concessions initially negotiated with that contracting party.

70

Article XXVIII bis
Tariff Negotiations
1.
The contracting parties recognize that customs duties often constitute serious obstacles to trade; thus
negotiations on a reciprocal and mutually advantageous basis, directed to the substantial reduction of the general level
of tariffs and other charges on imports and exports and in particular to the reduction of such high tariffs as discourage
the importation even of minimum quantities, and conducted with due regard to the objectives of this Agreement and the
varying
needs of individual contracting parties, are of great importance to the expansion of international trade. The
CONTRACTING PARTIES may therefore sponsor such negotiations from time to time.
2.
(a)
Negotiations under this Article may be carried out on a selective product-by-product basis or
by the application of such multilateral procedures as may be accepted by the contracting parties concerned. Such
negotiations may be directed towards the reduction of duties, the binding of duties at then existing levels or
undertakings that individual duties or the average duties on specified categories of products shall not exceed specified
levels. The binding against increase of low duties or of duty-free treatment shall, in principle, be recognized as a
concession equivalent in value to the reduction of high duties.
(b)
The contracting parties recognize that in general the success of multilateral negotiations
would depend on the participation of all contracting parties which conduct a substantial proportion of their external
trade with one another.
3.

Negotiations shall be conducted on a basis which affords adequate opportunity to take into account:

(a)

the needs of individual contracting parties and individual industries;

(b)
the needs of less-developed countries for a more flexible use of tariff protection to assist their
economic development and the special needs of these countries to maintain tariffs for revenue purposes; and
(c)
all other relevant circumstances, including the fiscal,* developmental, strategic and other needs of the
contracting parties concerned.
Article XXIX
The Relation of this Agreement to the Havana Charter
1.
The contracting parties undertake to observe to the fullest extent of their executive authority the
general principles of Chapters I to VI inclusive and of Chapter IX of the Havana Charter pending their acceptance of it
in accordance with their constitutional procedures.*
2.

Part II of this Agreement shall be suspended on the day on which the Havana Charter enters into

force.
3.
If by September 30, 1949, the Havana Charter has not entered into force, the contracting parties shall
meet before December 31, 1949, to agree whether this Agreement shall be amended, supplemented or maintained.
4.
If at any time the Havana Charter should cease to be in force, the CONTRACTING PARTIES shall meet
as soon as practicable thereafter to agree whether this Agreement shall be supplemented, amended or maintained.
Pending such agreement, Part II of this Agreement shall again enter into force; Provided that the provisions of Part II
other than Article XXIII shall be replaced, mutatis mutandis, in the form in which they then appeared in the Havana
Charter; and Provided further that no contracting party shall be bound by any provisions which did not bind it at the
time when the Havana Charter ceased to be in force.
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5.
If any contracting party has not accepted the Havana Charter by the date upon which it enters into
force, the CONTRACTING PARTIES shall confer to agree whether, and if so in what way, this Agreement in so far as it
affects relations between such contracting party and other contracting parties, shall be supplemented or amended.
Pending such agreement the provisions of Part II of this Agreement shall, notwithstanding the provisions of paragraph 2
of this Article, continue to apply as between such contracting party and other contracting parties.
6.
Contracting parties which are Members of the International Trade Organization shall not invoke the
provisions of this Agreement so as to prevent the operation of any provision of the Havana Charter. The application of
the principle underlying this paragraph to any contracting party which is not a Member of the International Trade
Organization shall be the subject of an agreement pursuant to paragraph 5 of this Article.
Article XXX
Amendments
1.
Except where provision for modification is made elsewhere in this Agreement, amendments to the
provisions of Part I of this Agreement or the provisions of Article XXIX or of this Article shall become effective upon
acceptance by all the contracting parties, and other amendments to this Agreement shall become effective, in respect of
those contracting parties which accept them, upon acceptance by two-thirds of the contracting parties and thereafter for
each other contracting party upon acceptance by it.
2.
Any contracting party accepting an amendment to this Agreement shall deposit an instrument of
acceptance with the Secretary-General of the United Nations within such period as the CONTRACTING PARTIES may
specify. The CONTRACTING PARTIES may decide that any amendment made effective under this Article is of such a
nature that any contracting party which has not accepted it within a period specified by the CONTRACTING PARTIES shall
be free to withdraw from this Agreement, or to remain a contracting party with the consent of the CONTRACTING
PARTIES.
Article XXXI
Withdrawal
Without prejudice to the provisions of paragraph 12 of Article XVIII, of Article XXIII or of paragraph 2 of
Article XXX, any contracting party may withdraw from this Agreement, or may separately withdraw on behalf of any
of the separate customs territories for which it has international responsibility and which at the time possesses full
autonomy in the conduct of its external commercial relations and of the other matters provided for in this Agreement.
The withdrawal shall take effect upon the expiration of six months from the day on which written notice of withdrawal
is received by the Secretary-General of the United Nations.
Article XXXII
Contracting Parties
1.
The contracting parties to this Agreement shall be understood to mean those governments which are
applying the provisions of this Agreement under Articles XXVI or XXXIII or pursuant to the Protocol of Provisional
Application.
2.
At any time after the entry into force of this Agreement pursuant to paragraph 6 of Article XXVI,
those contracting parties which have accepted this Agreement pursuant to paragraph 4 of Article XXVI may decide that
any contracting party which has not so accepted it shall cease to be a contracting party.
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Article XXXIII
Accession
A government not party to this Agreement, or a government acting on behalf of a separate customs territory
possessing full autonomy in the conduct of its external commercial relations and of the other matters provided for in this
Agreement, may accede to this Agreement, on its own behalf or on behalf of that territory, on terms to be agreed
between such government and the CONTRACTING PARTIES. Decisions of the CONTRACTING PARTIES under this
paragraph shall be taken by a two-thirds majority.
Article XXXIV
Annexes
The annexes to this Agreement are hereby made an integral part of this Agreement.
Article XXXV
Non-application of the Agreement between
Particular Contracting Parties
1.
This Agreement, or alternatively Article II of this Agreement, shall not apply as between any
contracting party and any other contracting party if:
(a)

the two contracting parties have not entered into tariff negotiations with each other, and

(b)
either of the contracting parties, at the time either becomes a contracting party, does not consent to
such application.
2.
The CONTRACTING PARTIES may review the operation of this Article in particular cases at the request
of any contracting party and make appropriate recommendations.

PART IV*
TRADE AND DEVELOPMENT
Article XXXVI
Principles and Objectives
1.*

The contracting parties,

(a)
recalling that the basic objectives of this Agreement include the raising of standards of living and the
progressive development of the economies of all contracting parties, and considering that the attainment of these
objectives is particularly urgent for less-developed contracting parties;
(b)
considering that export earnings of the less-developed contracting parties can play a vital part in their
economic development and that the extent of this contribution depends on the prices paid by the less-developed
contracting parties for essential imports, the volume of their exports, and the prices received for these exports;
(c)
countries;

noting, that there is a wide gap between standards of living in less-developed countries and in other
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(d)
recognizing that individual and joint action is essential to further the development of the economies of
less-developed contracting parties and to bring about a rapid advance in the standards of living in these countries;
(e)
recognizing that international trade as a means of achieving economic and social advancement should
be governed by such rules and procedures _ and measures in conformity with such rules and procedures _ as are
consistent with the objectives set forth in this Article;
(f)
noting that the CONTRACTING PARTIES may enable less-developed contracting parties to use special
measures to promote their trade and development;
agree as follows.
2.
There is need for a rapid and sustained expansion of the export earnings of the less-developed
contracting parties.
3.
There is need for positive efforts designed to ensure that less-developed contracting parties secure a
share in the growth in international trade commensurate with the needs of their economic development.
4.
Given the continued dependence of many less-developed contracting parties on the exportation of a
limited range of primary products,* there is need to provide in the largest possible measure more favourable and
acceptable conditions of access to world markets for these products, and wherever appropriate to devise measures
designed to stabilize and improve conditions of world markets in these products, including in particular measures
designed to attain stable, equitable and remunerative prices, thus permitting an expansion of world trade and demand
and a dynamic and steady growth of the real export earnings of these countries so as to provide them with expanding
resources for their economic development.
5.
The rapid expansion of the economies of the less-developed contracting parties will be facilitated by a
diversification* of the structure of their economies and the avoidance of an excessive dependence on the export of
primary products. There is, therefore, need for increased access in the largest possible measure to markets under
favourable conditions for processed and manufactured products currently or potentially of particular export interest to
less-developed contracting parties.
6.
Because of the chronic deficiency in the export proceeds and other foreign exchange earnings of lessdeveloped contracting parties, there are important inter-relationships between trade and financial assistance to
development. There is, therefore, need for close and continuing collaboration between the CONTRACTING PARTIES and
the international lending agencies so that they can contribute most effectively to alleviating the burdens these lessdeveloped contracting parties assume in the interest of their economic development.
7.
There is need for appropriate collaboration between the CONTRACTING PARTIES, other
intergovernmental bodies and the organs and agencies of the United Nations system, whose activities relate to the trade
and economic development of less-developed countries.
8.
The developed contracting parties do not expect reciprocity for commitments made by them in trade
negotiations to reduce or remove tariffs and other barriers to the trade of less-developed contracting parties.*
9.
The adoption of measures to give effect to these principles and objectives shall be a matter of
conscious and purposeful effort on the part of the contracting parties both individually and jointly.
Article XXXVII
Commitments
1.
The developed contracting parties shall to the fullest extent possible _ that is, except when compelling
reasons, which may include legal reasons, make it impossible _ give effect to the following provisions:
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(a)
accord high priority to the reduction and elimination of barriers to products currently or potentially of
particular export interest to less-developed contracting parties, including customs duties and other restrictions which
differentiate unreasonably between such products in their primary and in their processed forms;*
(b)
refrain from introducing, or increasing the incidence of, customs duties or non-tariff import barriers
on products currently or potentially of particular export interest to less-developed contracting parties; and
(c)

(i)

refrain from imposing new fiscal measures, and

(ii)

in any adjustments of fiscal policy accord high priority to the reduction and elimination of

fiscal measures,
which would hamper, or which hamper, significantly the growth of consumption of primary products,
in raw or processed form, wholly or mainly produced in the territories of less-developed contracting parties, and which
are applied specifically to those products.
2.
(a)
Whenever it is considered that effect is not being given to any of the provisions of subparagraph (a), (b) or (c) of paragraph 1, the matter shall be reported to the CONTRACTING PARTIES either by the
contracting party not so giving effect to the relevant provisions or by any other interested contracting party.
(b)
(i)
The CONTRACTING PARTIES shall, if requested so to do by any interested contracting
party, and without prejudice to any bilateral consultations that may be undertaken, consult with the contracting party
concerned and all interested contracting parties with respect to the matter with a view to reaching solutions satisfactory
to all contracting parties concerned in order to further the objectives set forth in Article XXXVI. In the course of these
consultations, the reasons given in cases where effect was not being given to the provisions of sub-paragraph (a), (b) or
(c) of paragraph 1 shall be examined.
(ii)
As the implementation of the provisions of sub-paragraph (a), (b) or (c) of
paragraph 1 by individual contracting parties may in some cases be more readily achieved where action is taken jointly
with other developed contracting parties, such consultation might, where appropriate, be directed towards this end.
(iii)
The consultations by the CONTRACTING PARTIES might also, in appropriate cases, be directed
towards agreement on joint action designed to further the objectives of this Agreement as envisaged in paragraph 1 of
Article XXV.
3.

The developed contracting parties shall:

(a)
make every effort, in cases where a government directly or indirectly determines the resale price of
products wholly or mainly produced in the territories of less-developed contracting parties, to maintain trade margins at
equitable levels;
(b)
give active consideration to the adoption of other measures* designed to provide greater scope for the
development of imports from less-developed contracting parties and collaborate in appropriate international action to
this end;
(c)
have special regard to the trade interests of less-developed contracting parties when considering the
application of other measures permitted under this Agreement to meet particular problems and explore all possibilities
of constructive remedies before applying such measures where they would affect essential interests of those contracting
parties.
4.
Less-developed contracting parties agree to take appropriate action in implementation of the
provisions of Part IV for the benefit of the trade of other less-developed contracting parties, in so far as such action is
consistent with their individual present and future development, financial and trade needs taking into account past trade
developments as well as the trade interests of less-developed contracting parties as a whole.
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5.
In the implementation of the commitments set forth in paragraph 1 to 4 each contracting party shall
afford to any other interested contracting party or contracting parties full and prompt opportunity for consultations
under the normal procedures of this Agreement with respect to any matter or difficulty which may arise.
Article XXXVIII
Joint Action
1.
The contracting parties shall collaborate jointly, with the framework of this Agreement and elsewhere,
as appropriate, to further the objectives set forth in Article XXXVI.
2.

In particular, the CONTRACTING PARTIES shall:

(a)
where appropriate, take action, including action through international arrangements, to provide
improved and acceptable conditions of access to world markets for primary products of particular interest to lessdeveloped contracting parties and to devise measures designed to stabilize and improve conditions of world markets in
these products including measures designed to attain stable, equitable and remunerative prices for exports of such
products;
(b)
seek appropriate collaboration in matters of trade and development policy with the United Nations
and its organs and agencies, including any institutions that may be created on the basis of recommendations by the
United Nations Conference on Trade and Development;
(c)
collaborate in analysing the development plans and policies of individual less-developed contracting
parties and in examining trade and aid relationships with a view to devising concrete measures to promote the
development of export potential and to facilitate access to export markets for the products of the industries thus
developed and, in this connection, seek appropriate collaboration with governments and international organizations, and
in particular with organizations having competence in relation to financial assistance for economic development, in
systematic studies of trade and aid relationships in individual less-developed contracting parties aimed at obtaining a
clear analysis of export potential, market prospects and any further action that may be required;
(d)
keep under continuous review the development of world trade with special reference to the rate of
growth of the trade of less-developed contracting parties and make such recommendations to contracting parties as may,
in the circumstances, be deemed appropriate;
(e)
collaborate in seeking feasible methods to expand trade for the purpose of economic development,
through international harmonization and adjustment of national policies and regulations, through technical and
commercial standards affecting production, transportation and marketing, and through export promotion by the
establishment of facilities for the increased flow of trade information and the development of market research; and
(f)
establish such institutional arrangements as may be necessary to further the objectives set forth in
Article XXXVI and to give effect to the provision of this Part.

ANNEX I
NOTES AND SUPPLEMENTARY PROVISIONS
Ad Article I
Paragraph 1
The obligations incorporated in paragraph 1 of Article I by reference to paragraphs 2 and 4 of Article III and those incorporated in
paragraph 2 (b) of Article II by reference to Article VI shall be considered as falling within Part II for the purposes of the Protocol of Provisional
Application.
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The cross-references, in the paragraph immediately above and in paragraph 1 of Article I, to paragraphs 2 and 4 of Article III shall only
apply after Article III has been modified by the entry into force of the amendment provided for in the Protocol Modifying Part II and Article XXVI of
the General Agreement on Tariffs and Trade, dated September 14, l948.
Paragraph 4
The term "margin of preference" means the absolute difference between the most-favoured-nation rate of duty and the preferential rate of
duty for the like product, and not the proportionate relation between those rates. As examples:
(1)
If the most-favoured-nation rate were 36 per cent ad valorem and the preferential rate were 24 per cent ad valorem, the margin
of preference would be 12 per cent ad valorem, and not one-third of the most-favoured-nation rate;
(2)
If the most-favoured-nation rate were 36 per cent ad valorem and the preferential rate were expressed as two-thirds of the mostfavoured-nation rate, the margin of preference would be 12 per cent ad valorem;
(3)
If the most-favoured-nation rate were 2 francs per kilogramme and the preferential rate were 1.50 francs per kilogramme, the
margin of preference would be 0.50 franc per kilogramme.
The following kinds of customs action, taken in accordance with established uniform procedures, would not be contrary to a general
binding of margins of preference:
(i)
The re-application to an imported product of a tariff classification or rate of duty, properly applicable to such product, in cases
in which the application of such classification or rate to such product was temporarily suspended or inoperative on April 10, 1947; and
(ii)
The classification of a particular product under a tariff item other than that under which importations of that product were
classified on April 10, 1947, in cases in which the tariff law clearly contemplates that such product may be classified under more than one tariff item.
Ad Article II
Paragraph 2 (a)
The cross-reference, in paragraph 2 (a) of Article II, to paragraph 2 of Article III shall only apply after Article III has been modified by the
entry into force of the amendment provided for in the Protocol Modifying Part II and Article XXVI of the General Agreement on Tariffs and Trade,
dated September 14, 1948.
Paragraph 2 (b)
See the note relating to paragraph 1 of Article I.
Paragraph 4
Except where otherwise specifically agreed between the contracting parties which initially negotiated the concession, the provisions of this
paragraph will be applied in the light of the provisions of Article 31 of the Havana Charter.
Ad Article III
Any internal tax or other internal charge, or any law, regulation or requirement of the kind referred to in paragraph 1 which applies to an
imported product and to the like domestic product and is collected or enforced in the case of the imported product at the time or point of importation,
is nevertheless to be regarded as an internal tax or other internal charge, or a law, regulation or requirement of the kind referred to in paragraph 1, and
is accordingly subject to the provisions of Article III.
Paragraph 1
The application of paragraph 1 to internal taxes imposed by local governments and authorities with the territory of a contracting party is
subject to the provisions of the final paragraph of Article XXIV. The term "reasonable measures" in the last-mentioned paragraph would not require,
for example, the repeal of existing national legislation authorizing local governments to impose internal taxes which, although technically inconsistent
with the letter of Article III, are not in fact inconsistent with its spirit, if such repeal would result in a serious financial hardship for the local
governments or authorities concerned. With regard to taxation by local governments or authorities which is inconsistent with both the letter and spirit
of Article III, the term "reasonable measures" would permit a contracting party to eliminate the inconsistent taxation gradually over a transition
period, if abrupt action would create serious administrative and financial difficulties.
Paragraph 2

This Protocol entered into force on 14 December 1948.
This Protocol entered into force on 14 December 1948.
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A tax conforming to the requirements of the first sentence of paragraph 2 would be considered to be inconsistent with the provisions of the
second sentence only in cases where competition was involved between, on the one hand, the taxed product and, on the other hand, a directly
competitive or substitutable product which was not similarly taxed.
Paragraph 5
Regulations consistent with the provisions of the first sentence of paragraph 5 shall not be considered to be contrary to the provisions of
the second sentence in any case in which all of the products subject to the regulations are produced domestically in substantial quantities. A regulation
cannot be justified as being consistent with the provisions of the second sentence on the ground that the proportion or amount allocated to each of the
products which are the subject of the regulation constitutes an equitable relationship between imported and domestic products.
Ad Article V
Paragraph 5
With regard to transportation charges, the principle laid down in paragraph 5 refers to like products being transported on the same route
under like conditions.
Ad Article VI
Paragraph 1
1.
Hidden dumping by associated houses (that is, the sale by an importer at a price below that corresponding to the price invoiced
by an exporter with whom the importer is associated, and also below the price in the exporting country) constitutes a form of price dumping with
respect to which the margin of dumping may be calculated on the basis of the price at which the goods are resold by the importer.
2.
It is recognized that, in the case of imports from a country which has a complete or substantially complete monopoly of its trade
and where all domestic prices are fixed by the State, special difficulties may exist in determining price comparability for the purposes of paragraph 1,
and in such cases importing contracting parties may find it necessary to take into account the possibility that a strict comparison with domestic prices
in such a country may not always be appropriate.
Paragraphs 2 and 3
1.
As in many other cases in customs administration, a contracting party may require reasonable security (bond or cash deposit)
for the payment of anti-dumping or countervailing duty pending final determination of the facts in any case of suspected dumping or subsidization.
2.
Multiple currency practices can in certain circumstances constitute a subsidy to exports which may be met by countervailing
duties under paragraph 3 or can constitute a form of dumping by means of a partial depreciation of a country's currency which may be met by action
under paragraph 2. By "multiple currency practices" is meant practices by governments or sanctioned by governments.
Paragraph 6 (b)
Waivers under the provisions of this sub-paragraph shall be granted only on application by the contracting party proposing to levy an antidumping or countervailing duty, as the case may be.
Ad Article VII
Paragraph 1
The expression "or other charges" is not to be regarded as including internal taxes or equivalent charges imposed on or in connection with
imported products.
Paragraph 2
1.
It would be in conformity with Article VII to presume that "actual value" may be represented by the invoice price, plus any
non-included charges for legitimate costs which are proper elements of "actual value" and plus any abnormal discount or other reduction from the
ordinary competitive price.
2.
It would be in conformity with Article VII, paragraph 2 (b), for a contracting party to construe the phrase "in the ordinary
course of trade ... under fully competitive conditions", as excluding any transaction wherein the buyer and seller are not independent of each other and
price is not the sole consideration.
3.
The standard of "fully competitive conditions" permits a contracting party to exclude from consideration prices involving
special discounts limited to exclusive agents.
4.
The wording of sub-paragraphs (a) and (b) permits a contracting party to determine the value for customs purposes uniformly
either (1) on the basis of a particular exporter's prices of the imported merchandise, or (2) on the basis of the general price level of like merchandise.
Ad Article VIII
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1.
While Article VIII does not cover the use of multiple rates of exchange as such, paragraphs 1 and 4 condemn the use of
exchange taxes or fees as a device for implementing multiple currency practices; if, however, a contracting party is using multiple currency exchange
fees for balance of payments reasons with the approval of the International Monetary Fund, the provisions of paragraph 9 (a) of Article XV fully
safeguard its position.
2.
It would be consistent with paragraph 1 if, on the importation of products from the territory of a contracting party into the
territory of another contracting party, the production of certificates of origin should only be required to the extent that is strictly indispensable.
Ad Articles XI, XII, XIII, XIV and XVIII
Throughout Articles XI, XII, XIII, XIV and XVIII, the terms "import restrictions" or "export restrictions" include restrictions made
effective through state-trading operations.
Ad Article XI
Paragraph 2 (c)
The term "in any form" in this paragraph covers the same products when in an early stage of processing and still perishable, which
compete directly with the fresh product and if freely imported would tend to make the restriction on the fresh product ineffective.
Paragraph 2, last sub-paragraph
The term "special factors" includes changes in relative productive efficiency as between domestic and foreign producers, or as between
different foreign producers, but not changes artificially brought about by means not permitted under the Agreement.
Ad Article XII
The CONTRACTING PARTIES shall make provision for the utmost secrecy in the conduct of any consultation under the provisions of this
Article.
Paragraph 3 (c)(i)
Contracting parties applying restrictions shall endeavour to avoid causing serious prejudice to exports of a commodity on which the
economy of a contracting party is largely dependent.
Paragraph 4 (b)
It is agreed that the date shall be within ninety days after the entry into force of the amendments of this Article effected by the Protocol
Amending the Preamble and Parts II and III of this Agreement. However, should the CONTRACTING PARTIES find that conditions were not suitable for
the application of the provisions of this sub-paragraph at the time envisaged, they may determine a later date; Provided that such date is not more than
thirty days after such time as the obligations of Article VIII, Sections 2, 3 and 4, of the Articles of Agreement of the International Monetary Fund
become applicable to contracting parties, members of the Fund, the combined foreign trade of which constitutes at least fifty per centum of the
aggregate foreign trade of all contracting parties.
Paragraph 4 (e)
It is agreed that paragraph 4 (e) does not add any new criteria for the imposition or maintenance of quantitative restrictions for balance of
payments reasons. It is solely intended to ensure that all external factors such as changes in the terms of trade, quantitative restrictions, excessive
tariffs and subsidies, which may be contributing to the balance of payments difficulties of the contracting party applying restrictions, will be fully
taken into account.
Ad Article XIII
Paragraph 2 (d)
No mention was made of "commercial considerations" as a rule for the allocation of quotas because it was considered that its application
by governmental authorities might not always be practicable. Moreover, in cases where it is practicable, a contracting party could apply these
considerations in the process of seeking agreement, consistently with the general rule laid down in the opening sentence of paragraph 2.
Paragraph 4
See note relating to "special factors" in connection with the last sub-paragraph of paragraph 2 of Article XI.
Ad Article XIV
Paragraph 1
The provisions of this paragraph shall not be so construed as to preclude full consideration by the CONTRACTING PARTIES, in the
consultations provided for in paragraph 4 of Article XII and in paragraph 12 of Article XVIII, of the nature, effects and reasons for discrimination in
the field of import restrictions.
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Paragraph 2
One of the situations contemplated in paragraph 2 is that of a contracting party holding balances acquired as a result of current transactions
which it finds itself unable to use without a measure of discrimination.
Ad Article XV
Paragraph 4
The word "frustrate" is intended to indicate, for example, that infringements of the letter of any Article of this Agreement by exchange
action shall not be regarded as a violation of that Article if, in practice, there is no appreciable departure from the intent of the Article. Thus, a
contracting party which, as part of its exchange control operated in accordance with the Articles of Agreement of the International Monetary Fund,
requires payment to be received for its exports in its own currency or in the currency of one or more members of the International Monetary Fund will
not thereby be deemed to contravene Article XI or Article XIII. Another example would be that of a contracting party which specifies on an import
licence the country from which the goods may be imported, for the purpose not of introducing any additional element of discrimination in its import
licensing system but of enforcing permissible exchange controls.
Ad Article XVI
The exemption of an exported product from duties or taxes borne by the like product when destined for domestic consumption, or the
remission of such duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a subsidy.
Section B
1.
Nothing in Section B shall preclude the use by a contracting party of multiple rates of exchange in accordance with the Articles
of Agreement of the International Monetary Fund.
2.
For the purposes of Section B, a "primary product" is understood to be any product of farm, forest or fishery, or any mineral, in
its natural form or which has undergone such processing as is customarily required to prepare it for marketing in substantial volume in international
trade.
Paragraph 3
1.
The fact that a contracting party has not exported the product in question during the previous representative period would not in
itself preclude that contracting party from establishing its right to obtain a share of the trade in the product concerned.
2.
A system for the stabilization of the domestic price or of the return to domestic producers of a primary product independently of
the movements of export prices, which results at times in the sale of the product for export at a price lower than the comparable price charged for the
like product to buyers in the domestic market, shall be considered not to involve a subsidy on exports within the meaning of paragraph 3 if the
CONTRACTING PARTIES determine that:
(a)
the system has also resulted, or is so designed as to result, in the sale of the product for export at a price higher than the
comparable price charged for the like product to buyers in the domestic market; and
(b)
the system is so operated, or is designed so to operate, either because of the effective regulation of production or otherwise, as
not to stimulate exports unduly or otherwise seriously to prejudice the interests of other contracting parties.
Notwithstanding such determination by the CONTRACTING PARTIES, operations under such a system shall be subject to the provisions of paragraph 3
where they are wholly or partly financed out of government funds in addition to the funds collected from producers in respect of the product
concerned.
Paragraph 4
The intention of paragraph 4 is that the contracting parties should seek before the end of 1957 to reach agreement to abolish all remaining
subsidies as from 1 January 1958; or, failing this, to reach agreement to extend the application of the standstill until the earliest date thereafter by
which they can expect to reach such agreement.
Ad Article XVII
Paragraph 1
The operations of Marketing Boards, which are established by contracting parties and are engaged in purchasing or selling, are subject to
the provisions of sub-paragraphs (a) and (b).
The activities of Marketing Boards which are established by contracting parties and which do not purchase or sell but lay down regulations
covering private trade are governed by the relevant Articles of this Agreement.
The charging by a state enterprise of different prices for its sales of a product in different markets is not precluded by the provisions of this
Article, provided that such different prices are charged for commercial reasons, to meet conditions of supply and demand in export markets.
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Paragraph 1 (a)
Governmental measures imposed to insure standards of quality and efficiency in the operation of external trade, or privileges granted for
the exploitation of national natural resources but which do not empower the government to exercise control over the trading activities of the enterprise
in question, do not constitute "exclusive or special privileges".
Paragraph 1 (b)
A country receiving a "tied loan" is free to take this loan into account as a "commercial consideration" when purchasing requirements
abroad.
Paragraph 2
The term "goods" is limited to products as understood in commercial practice, and is not intended to include the purchase or sale of
services.
Paragraph 3
Negotiations which contracting parties agree to conduct under this paragraph may be directed towards the reduction of duties and other
charges on imports and exports or towards the conclusion of any other mutually satisfactory arrangement consistent with the provisions of this
Agreement. (See paragraph 4 of Article II and the note to that paragraph.)
Paragraph 4 (b)
The term "import mark-up" in this paragraph shall represent the margin by which the price charged by the import monopoly for the
imported product (exclusive of internal taxes within the purview of Article III, transportation, distribution, and other expenses incident to the
purchase, sale or further processing, and a reasonable margin of profit) exceeds the landed cost.
Ad Article XVIII
The CONTRACTING PARTIES and the contracting parties concerned shall preserve the utmost secrecy in respect of matters arising under this
Article.
Paragraphs 1 and 4
1.
When they consider whether the economy of a contracting party "can only support low standards of living", the CONTRACTING
PARTIES shall take into consideration the normal position of that economy and shall not base their determination on exceptional circumstances such as
those which may result from the temporary existence of exceptionally favourable conditions for the staple export product or products of such
contracting party.
2.
The phrase "in the early stages of development" is not meant to apply only to contracting parties which have just started their
economic development, but also to contracting parties the economies of which are undergoing a process of industrialization to correct an excessive
dependence on primary production.
Paragraphs 2, 3, 7, 13 and 22
The reference to the establishment of particular industries shall apply not only to the establishment of a new industry, but also to the
establishment of a new branch of production in an existing industry and to the substantial transformation of an existing industry, and to the substantial
expansion of an existing industry supplying a relatively small proportion of the domestic demand. It shall also cover the reconstruction of an industry
destroyed or substantially damaged as a result of hostilities or natural disasters.
Paragraph 7 (b)
A modification or withdrawal, pursuant to paragraph 7 (b), by a contracting party, other than the applicant contracting party, referred to in
paragraph 7 (a), shall be made within six months of the day on which the action is taken by the applicant contracting party, and shall become effective
on the thirtieth day following the day on which such modification or withdrawal has been notified to the CONTRACTING PARTIES.
Paragraph 11
The second sentence in paragraph 11 shall not be interpreted to mean that a contracting party is required to relax or remove restrictions if
such relaxation or removal would thereupon produce conditions justifying the intensification or institution, respectively, of restrictions under
paragraph 9 of Article XVIII.
Paragraph 12 (b)
The date referred to in paragraph 12 (b) shall be the date determined by the CONTRACTING PARTIES in accordance with the provisions of
paragraph 4 (b) of Article XII of this Agreement.
Paragraphs 13 and 14
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It is recognized that, before deciding on the introduction of a measure and notifying the CONTRACTING PARTIES in accordance with
paragraph 14, a contracting party may need a reasonable period of time to assess the competitive position of the industry concerned.
Paragraphs 15 and 16
It is understood that the CONTRACTING PARTIES shall invite a contracting party proposing to apply a measure under Section C to consult
with them pursuant to paragraph 16 if they are requested to do so by a contracting party the trade of which would be appreciably affected by the
measure in question.
Paragraphs 16, 18, 19 and 22
1.
It is understood that the CONTRACTING PARTIES may concur in a proposed measure subject to specific conditions or limitations.
If the measure as applied does not conform to the terms of the concurrence it will to that extent be deemed a measure in which the CONTRACTING
PARTIES have not concurred. In cases in which the CONTRACTING PARTIES have concurred in a measure for a specified period, the contracting party
concerned, if it finds that the maintenance of the measure for a further period of time is required to achieve the objective for which the measure was
originally taken, may apply to the CONTRACTING PARTIES for an extension of that period in accordance with the provisions and procedures of Section
C or D, as the case may be.
2.
It is expected that the CONTRACTING PARTIES will, as a rule, refrain from concurring in a measure which is likely to cause
serious prejudice to exports of a commodity on which the economy of a contracting party is largely dependent.
Paragraph 18 and 22
The phrase "that the interests of other contracting parties are adequately safeguarded" is meant to provide latitude sufficient to permit
consideration in each case of the most appropriate method of safeguarding those interests. The appropriate method may, for instance, take the form of
an additional concession to be applied by the contracting party having recourse to Section C or D during such time as the deviation from the other
Articles of the Agreement would remain in force or of the temporary suspension by any other contracting party referred to in paragraph 18 of a
concession substantially equivalent to the impairment due to the introduction of the measure in question. Such contracting party would have the right
to safeguard its interests through such a temporary suspension of a concession; Provided that this right will not be exercised when, in the case of a
measure imposed by a contracting party coming within the scope of paragraph 4 (a), the CONTRACTING PARTIES have determined that the extent of
the compensatory concession proposed was adequate.
Paragraph 19
The provisions of paragraph 19 are intended to cover the cases where an industry has been in existence beyond the "reasonable period of
time" referred to in the note to paragraphs 13 and 14, and should not be so construed as to deprive a contracting party coming within the scope of
paragraph 4 (a) of Article XVIII, of its right to resort to the other provisions of Section C, including paragraph 17, with regard to a newly established
industry even though it has benefited from incidental protection afforded by balance of payments import restrictions.
Paragraph 21
Any measure taken pursuant to the provisions of paragraph 21 shall be withdrawn forthwith if the action taken in accordance with
paragraph 17 is withdrawn or if the CONTRACTING PARTIES concur in the measure proposed after the expiration of the ninety-day time limit specified
in paragraph 17.
Ad Article XX
Sub-paragraph (h)
The exception provided for in this sub-paragraph extends to any commodity agreement which conforms to the principles approved by the
Economic and Social Council in its resolution 30 (IV) of 28 March l947.
Ad Article XXIV
Paragraph 9
It is understood that the provisions of Article I would require that, when a product which has been imported into the territory of a member
of a customs union or free-trade area at a preferential rate of duty is re-exported to the territory of another member of such union or area, the latter
member should collect a duty equal to the difference between the duty already paid and any higher duty that would be payable if the product were
being imported directly into its territory.
Paragraph 11
Measures adopted by India and Pakistan in order to carry out definitive trade arrangements between them, once they have been agreed
upon, might depart from particular provisions of this Agreement, but these measures would in general be consistent with the objectives of the
Agreement.
Ad Article XXVIII
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The CONTRACTING PARTIES and each contracting party concerned should arrange to conduct the negotiations and consultations with the
greatest possible secrecy in order to avoid premature disclosure of details of prospective tariff changes. The CONTRACTING PARTIES shall be informed
immediately of all changes in national tariffs resulting from recourse to this Article.
Paragraph 1
1.
If the CONTRACTING PARTIES specify a period other than a three-year period, a contracting party may act pursuant to paragraph
1 or paragraph 3 of Article XXVIII on the first day following the expiration of such other period and, unless the CONTRACTING PARTIES have again
specified another period, subsequent periods will be three-year periods following the expiration of such specified period.
2.
The provision that on 1 January 1958, and on other days determined pursuant to paragraph 1, a contracting party "may ...
modify or withdraw a concession" means that on such day, and on the first day after the end of each period, the legal obligation of such contracting
party under Article II is altered; it does not mean that the changes in its customs tariff should necessarily be made effective on that day. If a tariff
change resulting from negotiations undertaken pursuant to this Article is delayed, the entry into force of any compensatory concessions may be
similarly delayed.
3.
Not earlier than six months, nor later than three months, prior to 1 January 1958, or to the termination date of any subsequent
period, a contracting party wishing to modify or withdraw any concession embodied in the appropriate Schedule, should notify the CONTRACTING
PARTIES to this effect. The CONTRACTING PARTIES shall then determine the contracting party or contracting parties with which the negotiations or
consultations referred to in paragraph 1 shall take place. Any contracting party so determined shall participate in such negotiations or consultations
with the applicant contracting party with the aim of reaching agreement before the end of the period. Any extension of the assured life of the
Schedules shall relate to the Schedules as modified after such negotiations, in accordance with paragraphs 1, 2, and 3 of Article XXVIII. If the
CONTRACTING PARTIES are arranging for multilateral tariff negotiations to take place within the period of six months before 1 January 1958, or before
any other day determined pursuant to paragraph 1, they shall include in the arrangements for such negotiations suitable procedures for carrying out the
negotiations referred to in this paragraph.
4.
The object of providing for the participation in the negotiation of any contracting party with a principle supplying interest, in
addition to any contracting party with which the concession was originally negotiated, is to ensure that a contracting party with a larger share in the
trade affected by the concession than a contracting party with which the concession was originally negotiated shall have an effective opportunity to
protect the contractual right which it enjoys under this Agreement. On the other hand, it is not intended that the scope of the negotiations should be
such as to make negotiations and agreement under Article XXVIII unduly difficult nor to create complications in the application of this Article in the
future to concessions which result from negotiations thereunder. Accordingly, the CONTRACTING PARTIES should only determine that a contracting
party has a principal supplying interest if that contracting party has had, over a reasonable period of time prior to the negotiations, a larger share in the
market of the applicant contracting party than a contracting party with which the concession was initially negotiated or would, in the judgement of the
CONTRACTING PARTIES, have had such a share in the absence of discriminatory quantitative restrictions maintained by the applicant contracting party.
It would therefore not be appropriate for the CONTRACTING PARTIES to determine that more than one contracting party, or in those exceptional cases
where there is near equality more than two contracting parties, had a principal supplying interest.
5.
Notwithstanding the definition of a principal supplying interest in note 4 to paragraph 1, the CONTRACTING PARTIES may
exceptionally determine that a contracting party has a principal supplying interest if the concession in question affects trade which constitutes a major
part of the total exports of such contracting party.
6.
It is not intended that provision for participation in the negotiations of any contracting party with a principal supplying interest,
and for consultation with any contracting party having a substantial interest in the concession which the applicant contracting party is seeking to
modify or withdraw, should have the effect that it should have to pay compensation or suffer retaliation greater than the withdrawal or modification
sought, judged in the light of the conditions of trade at the time of the proposed withdrawal or modification, making allowance for any discriminatory
quantitative restrictions maintained by the applicant contracting party.
7.
The expression "substantial interest" is not capable of a precise definition and accordingly may present difficulties for the
CONTRACTING PARTIES. It is, however, intended to be construed to cover only those contracting parties which have, or in the absence of
discriminatory quantitative restrictions affecting their exports could reasonably be expected to have, a significant share in the market of the
contracting party seeking to modify or withdraw the concession.
Paragraph 4
1.
Any request for authorization to enter into negotiations shall be accompanied by all relevant statistical and other data. A
decision on such request shall be made within thirty days of its submission.
2.
It is recognized that to permit certain contracting parties, depending in large measure on a relatively small number of primary
commodities and relying on the tariff as an important aid for furthering diversification of their economies or as an important source of revenue,
normally to negotiate for the modification or withdrawal of concessions only under paragraph 1 of Article XXVIII, might cause them at such time to
make modifications or withdrawals which in the long run would prove unnecessary. To avoid such a situation the CONTRACTING PARTIES shall
authorize any such contracting party, under paragraph 4, to enter into negotiations unless they consider this would result in, or contribute substantially
towards, such an increase in tariff levels as to threaten the stability of the Schedules to this Agreement or lead to undue disturbance of international
trade.
3.
It is expected that negotiations authorized under paragraph 4 for modification or withdrawal of a single item, or a very small
group of items, could normally be brought to a conclusion in sixty days. It is recognized, however, that such a period will be inadequate for cases
involving negotiations for the modification or withdrawal of a larger number of items and in such cases, therefore, it would be appropriate for the
CONTRACTING PARTIES to prescribe a longer period.
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4.
The determination referred to in paragraph 4 (d) shall be made by the CONTRACTING PARTIES within thirty days of the
submission of the matter to them unless the applicant contracting party agrees to a longer period.
5.
In determining under paragraph 4 (d) whether an applicant contracting party has unreasonably failed to offer adequate
compensation, it is understood that the CONTRACTING PARTIES will take due account of the special position of a contracting party which has bound a
high proportion of its tariffs at very low rates of duty and to this extent has less scope than other contracting parties to make compensatory adjustment.
Ad Article XXVIII bis
Paragraph 3
It is understood that the reference to fiscal needs would include the revenues aspect of duties and particularly duties imposed primarily for
revenue purpose, or duties imposed on products which can be substituted for products subject to revenue duties to prevent the avoidance of such
duties.
Ad Article XXIX
Paragraph 1
Chapters VII and VIII of the Havana Charter have been excluded from paragraph 1 because they generally deal with the organisation,
functions and procedures of the International Trade Organisation.
Ad Part IV
The words "developed contracting parties" and the words "less-developed contracting parties" as used in Part IV are to be understood to
refer to developed and less-developed countries which are parties to the General Agreement on Tariffs and Trade.
Ad Article XXXVI
Paragraph 1
This Article is based upon the objectives set forth in Article I as it will be amended by Section A of paragraph 1 of the Protocol Amending
Part I and Articles XXIX and XXX when that Protocol enters into force.
Paragraph 4
The term "primary products" includes agricultural products, vide paragraph 2 of the note ad Article XVI, Section B.
Paragraph 5
A diversification programme would generally include the intensification of activities for the processing of primary products and the
development of manufacturing industries, taking into account the situation of the particular contracting party and the world outlook for production and
consumption of different commodities.
Paragraph 8
It is understood that the phrase "do not expect reciprocity" means, in accordance with the objectives set forth in this Article, that the lessdeveloped contracting parties should not be expected, in the course of trade negotiations, to make contributions which are inconsistent with their
individual development, financial and trade needs, taking into consideration past trade developments.
This paragraph would apply in the event of action under Section A of Article XVIII, Article XXVIII, Article XXVIII bis (Article XXIX
after the amendment set forth in Section A of paragraph 1 of the Protocol Amending Part I and Articles XXIX and XXX shall have become
effective ), Article XXXIII, or any other procedure under this Agreement.
Ad Article XXXVII
Paragraph 1 (a)
This paragraph would apply in the event of negotiations for reduction or elimination of tariffs or other restrictive regulations of commerce
under Articles XXVIII, XXVIII bis (XXIX after the amendment set forth in Section A of paragraph 1 of the Protocol Amending Part I and Articles
XXIX and XXX shall have become effective ), and Article XXXIII, as well as in connection with other action to effect such reduction or elimination
which contracting parties may be able to undertake.
Paragraph 3 (b)

This Protocol was abandoned on 1 January 1968.
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The other measures referred to in this paragraph might include steps to promote domestic structural changes, to encourage the consumption
of particular products, or to introduce measures of trade promotion.

PROTOCOL OF PROVISIONAL APPLICATION
OF THE GENERAL AGREEMENT ON TARIFFS AND TRADE
1. The Governments of the Commonwealth of Australia, the Kingdom of Belgium (in respect of its metropolitan
territory), Canada, the French Republic (in respect of its metropolitan territory), the Grand-Duchy of Luxemburg, the
Kingdom of the Netherlands (in respect of its metropolitan territory), the United Kingdom of Great Britain and Northern
Ireland (in respect of its metropolitan territory), and the United States of America, undertake, provided that this Protocol
shall have been signed on behalf of all the foregoing Governments not later than 15 November 1947, to apply
provisionally on and after 1 January 1948:
(a) Parts I and III of the General Agreement on Tariffs and Trade, and
(b) Part II of that Agreement to the fullest extent not inconsistent with existing legislation.
2. The foregoing Governments shall make effective such provisional application of the General Agreement, in
respect of any of their territories other than their metropolitan territories, on or after 1 January 1948, upon the expiration
of thirty days from the day on which notice of such application is received by the Secretary-General of the United
Nations.
3. Any other Government signatory to this Protocol shall make effective such provisional application of the General
Agreement, on or after 1 January 1948, upon the expiration of thirty days from the day of signature of this Protocol on
behalf of such Government.
4. This Protocol shall remain open for signature at the Headquarters of the United Nations, (a) until 15 November
1947 on behalf of any Government named in paragraph 1 of this Protocol which has not signed it on this day, and (b)
until 30 June 1948 on behalf of any other Government signatory to the Final Act adopted at the conclusion of the
Second Session of the Preparatory Committee of the United Nations Conference on Trade and Employment which has
not signed it on this day.
5. Any Government applying this Protocol shall be free to withdraw such application, and such withdrawal shall
take effect upon the expiration of sixty days from the day on which written notice of such withdrawal is received by the
Secretary-General of the United Nations.
6. The original of this Protocol shall be deposited with the Secretary-General of the United Nations, who will
furnish certified copies thereof to all interested Governments.
IN WITNESS WHEREOF the respective Representatives, after having communicated their full powers, found to
be in good and due form, have signed this Protocol.
DONE at Geneva, in a single copy, in the English and French languages, both texts authentic, this thirtieth day of
October, one thousand nine hundred and forty-seven.
*

*
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General Agreement on Tariffs and Trade 1994
1.

The General Agreement on Tariffs and Trade 1994 ("GATT 1994") shall consist of:

(a)
the provisions in the General Agreement on Tariffs and Trade, dated 30 October 1947, annexed to the
Final Act Adopted at the Conclusion of the Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment (excluding the Protocol of Provisional Application), as rectified, amended or
modified by the terms of legal instruments which have entered into force before the date of entry into force of the WTO
Agreement;
(b)
the provisions of the legal instruments set forth below that have entered into force under the GATT 1947
before the date of entry into force of the WTO Agreement:

(c)

(d)
2.

(i)

protocols and certifications relating to tariff concessions;

(ii)

protocols of accession (excluding the provisions (a) concerning provisional application and
withdrawal of provisional application and (b) providing that Part II of GATT 1947 shall be
applied provisionally to the fullest extent not inconsistent with legislation existing on the date
of the Protocol);

(iii)

decisions on waivers granted under Article XXV of GATT 1947 and still in force on the date of
entry into force of the WTO Agreement1;

(iv)

other decisions of the CONTRACTING PARTIES to GATT 1947;

the Understandings set forth below:
(i)

Understanding on the Interpretation of Article II:1(b) of the General Agreement on Tariffs and
Trade 1994;

(ii)

Understanding on the Interpretation of Article XVII of the General Agreement on Tariffs and
Trade 1994;

(iii)

Understanding on Balance-of-Payments Provisions of the General Agreement on Tariffs and
Trade 1994;

(iv)

Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and
Trade 1994;

(v)

Understanding in Respect of Waivers of Obligations under the General Agreement on Tariffs
and Trade 1994;

(vi)

Understanding on the Interpretation of Article XXVIII of the General Agreement on Tariffs
and Trade 1994; and

the Marrakesh Protocol to GATT 1994.

Explanatory Notes

1

The waivers covered by this provision are listed in footnote 7 on pages 11 and 12 in Part II of document MTN/FA of 15 December 1993 and in
MTN/FA/Corr.6 of 21 March 1994. The Ministerial Conference shall establish at its first session a revised list of waivers covered by this provision
that adds any waivers granted under GATT 1947 after 15 December 1993 and before the date of entry into force of the WTO Agreement, and deletes
the waivers which will have expired by that time.

86

(a)
The references to "contracting party" in the provisions of GATT 1994 shall be deemed to read
"Member". The references to "less-developed contracting party" and "developed contracting party" shall be deemed to
read "developing country Member" and "developed country Member". The references to "Executive Secretary" shall be
deemed to read "Director-General of the WTO".
(b)
The references to the CONTRACTING PARTIES acting jointly in Articles XV:1, XV:2, XV:8,
XXXVIII and the Notes Ad Article XII and XVIII; and in the provisions on special exchange agreements in Articles
XV:2, XV:3, XV:6, XV:7 and XV:9 of GATT 1994 shall be deemed to be references to the WTO. The other functions
that the provisions of GATT 1994 assign to the CONTRACTING PARTIES acting jointly shall be allocated by the
Ministerial Conference.
(c)

(i)

The text of GATT 1994 shall be authentic in English, French and Spanish.

(ii)

The text of GATT 1994 in the French language shall be subject to the rectifications of terms
indicated in Annex A to document MTN.TNC/41.

(iii)

The authentic text of GATT 1994 in the Spanish language shall be the text in Volume IV of the
Basic Instruments and Selected Documents series, subject to the rectifications of terms
indicated in Annex B to document MTN.TNC/41.

3.
(a)
The provisions of Part II of GATT 1994 shall not apply to measures taken by a Member under specific
mandatory legislation, enacted by that Member before it became a contracting party to GATT 1947, that prohibits the use,
sale or lease of foreign-built or foreign-reconstructed vessels in commercial applications between points in national waters
or the waters of an exclusive economic zone. This exemption applies to: (a) the continuation or prompt renewal of a nonconforming provision of such legislation; and (b) the amendment to a non-conforming provision of such legislation to the
extent that the amendment does not decrease the conformity of the provision with Part II of GATT 1947. This exemption
is limited to measures taken under legislation described above that is notified and specified prior to the date of entry into
force of the WTO Agreement. If such legislation is subsequently modified to decrease its conformity with Part II of
GATT 1994, it will no longer qualify for coverage under this paragraph.
(b)
The Ministerial Conference shall review this exemption not later than five years after the date of entry
into force of the WTO Agreement and thereafter every two years for as long as the exemption is in force for the purpose of
examining whether the conditions which created the need for the exemption still prevail.
(c)
A Member whose measures are covered by this exemption shall annually submit a detailed statistical
notification consisting of a five-year moving average of actual and expected deliveries of relevant vessels as well as
additional information on the use, sale, lease or repair of relevant vessels covered by this exemption.
(d)
A Member that considers that this exemption operates in such a manner as to justify a reciprocal and
proportionate limitation on the use, sale, lease or repair of vessels constructed in the territory of the Member invoking the
exemption shall be free to introduce such a limitation subject to prior notification to the Ministerial Conference.
(e)
This exemption is without prejudice to solutions concerning specific aspects of the legislation covered
by this exemption negotiated in sectoral agreements or in other fora.
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Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade 1994
Members,
Having regard to the provisions of Article XXIV of GATT 1994;
Recognizing that customs unions and free trade areas have greatly increased in number and importance since the
establishment of GATT 1947 and today cover a significant proportion of world trade;
Recognizing the contribution to the expansion of world trade that may be made by closer integration between the
economies of the parties to such agreements;
Recognizing also that such contribution is increased if the elimination between the constituent territories of duties
and other restrictive regulations of commerce extends to all trade, and diminished if any major sector of trade is excluded;
Reaffirming that the purpose of such agreements should be to facilitate trade between the constituent territories
and not to raise barriers to the trade of other Members with such territories; and that in their formation or enlargement the
parties to them should to the greatest possible extent avoid creating adverse effects on the trade of other Members;
Convinced also of the need to reinforce the effectiveness of the role of the Council for Trade in Goods in
reviewing agreements notified under Article XXIV, by clarifying the criteria and procedures for the assessment of new or
enlarged agreements, and improving the transparency of all Article XXIV agreements;
Recognizing the need for a common understanding of the obligations of Members under paragraph 12 of Article
XXIV;
Hereby agree as follows:
1.
Customs unions, free-trade areas, and interim agreements leading to the formation of a customs union or freetrade area, to be consistent with Article XXIV, must satisfy, inter alia, the provisions of paragraphs 5, 6, 7 and 8 of that
Article.
Article XXIV:5
2.
The evaluation under paragraph 5(a) of Article XXIV of the general incidence of the duties and other regulations
of commerce applicable before and after the formation of a customs union shall in respect of duties and charges be based
upon an overall assessment of weighted average tariff rates and of customs duties collected. This assessment shall be
based on import statistics for a previous representative period to be supplied by the customs union, on a tariff-line basis and
in values and quantities, broken down by WTO country of origin. The Secretariat shall compute the weighted average
tariff rates and customs duties collected in accordance with the methodology used in the assessment of tariff offers in the
Uruguay Round of Multilateral Trade Negotiations. For this purpose, the duties and charges to be taken into consideration
shall be the applied rates of duty. It is recognized that for the purpose of the overall assessment of the incidence of other
regulations of commerce for which quantification and aggregation are difficult, the examination of individual measures,
regulations, products covered and trade flows affected may be required.
3.
The "reasonable length of time" referred to in paragraph 5(c) of Article XXIV should exceed 10 years only in
exceptional cases. In cases where Members parties to an interim agreement believe that 10 years would be insufficient
they shall provide a full explanation to the Council for Trade in Goods of the need for a longer period.
Article XXIV:6
4.
Paragraph 6 of Article XXIV establishes the procedure to be followed when a Member forming a customs union
proposes to increase a bound rate of duty. In this regard Members reaffirm that the procedure set forth in Article XXVIII,
as elaborated in the guidelines adopted on 10 November 1980 (BISD 27S/26-28) and in the Understanding on the
Interpretation of Article XXVIII of GATT 1994, must be commenced before tariff concessions are modified or withdrawn
upon the formation of a customs union or an interim agreement leading to the formation of a customs union.
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5.
These negotiations will be entered into in good faith with a view to achieving mutually satisfactory compensatory
adjustment. In such negotiations, as required by paragraph 6 of Article XXIV, due account shall be taken of reductions of
duties on the same tariff line made by other constituents of the customs union upon its formation. Should such reductions
not be sufficient to provide the necessary compensatory adjustment, the customs union would offer compensation, which
may take the form of reductions of duties on other tariff lines. Such an offer shall be taken into consideration by the
Members having negotiating rights in the binding being modified or withdrawn. Should the compensatory adjustment
remain unacceptable, negotiations should be continued. Where, despite such efforts, agreement in negotiations on
compensatory adjustment under Article XXVIII as elaborated by the Understanding on the Interpretation of
Article XXVIII of GATT 1994 cannot be reached within a reasonable period from the initiation of negotiations, the
customs union shall, nevertheless, be free to modify or withdraw the concessions; affected Members shall then be free to
withdraw substantially equivalent concessions in accordance with Article XXVIII.
6.
GATT 1994 imposes no obligation on Members benefiting from a reduction of duties consequent upon the
formation of a customs union, or an interim agreement leading to the formation of a customs union, to provide
compensatory adjustment to its constituents.
Review of Customs Unions and Free-Trade Areas
7.
All notifications made under paragraph 7(a) of Article XXIV shall be examined by a working party in the light of
the relevant provisions of GATT 1994 and of paragraph 1 of this Understanding. The working party shall submit a report
to the Council for Trade in Goods on its findings in this regard. The Council for Trade in Goods may make such
recommendations to Members as it deems appropriate.
8.
In regard to interim agreements, the working party may in its report make appropriate recommendations on the
proposed time-frame and on measures required to complete the formation of the customs union or free-trade area. It may if
necessary provide for further review of the agreement.
9.
Members parties to an interim agreement shall notify substantial changes in the plan and schedule included in that
agreement to the Council for Trade in Goods and, if so requested, the Council shall examine the changes.
10.
Should an interim agreement notified under paragraph 7(a) of Article XXIV not include a plan and schedule,
contrary to paragraph 5(c) of Article XXIV, the working party shall in its report recommend such a plan and schedule. The
parties shall not maintain or put into force, as the case may be, such agreement if they are not prepared to modify it in
accordance with these recommendations. Provision shall be made for subsequent review of the implementation of the
recommendations.
11.
Customs unions and constituents of free-trade areas shall report periodically to the Council for Trade in Goods, as
envisaged by the CONTRACTING PARTIES to GATT 1947 in their instruction to the GATT 1947 Council concerning
reports on regional agreements (BISD 18S/38), on the operation of the relevant agreement. Any significant changes and/or
developments in the agreements should be reported as they occur.
Dispute Settlement
12.
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute Settlement
Understanding may be invoked with respect to any matters arising from the application of those provisions of
Article XXIV relating to customs unions, free-trade areas or interim agreements leading to the formation of a customs
union or free-trade area.
Article XXIV:12
13.
Each Member is fully responsible under GATT 1994 for the observance of all provisions of GATT 1994, and
shall take such reasonable measures as may be available to it to ensure such observance by regional and local governments
and authorities within its territory.
14.
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute Settlement
Understanding may be invoked in respect of measures affecting its observance taken by regional or local governments or
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authorities within the territory of a Member. When the Dispute Settlement Body has ruled that a provision of GATT 1994
has not been observed, the responsible Member shall take such reasonable measures as may be available to it to ensure its
observance. The provisions relating to compensation and suspension of concessions or other obligations apply in cases
where it has not been possible to secure such observance.
15.
Each Member undertakes to accord sympathetic consideration to and afford adequate opportunity for consultation
regarding any representations made by another Member concerning measures affecting the operation of GATT 1994 taken
within the territory of the former.
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Understanding on the Interpretation of Article II:1(B) of the General
Agreement on Tariffs and Trade 1994
Members hereby agree as follows:
1.
In order to ensure transparency of the legal rights and obligations deriving from paragraph 1(b) of Article II,
the nature and level of any "other duties or charges" levied on bound tariff items, as referred to in that provision, shall
be recorded in the Schedules of concessions annexed to GATT 1994 against the tariff item to which they apply. It is
understood that such recording does not change the legal character of "other duties or charges".
2.
The date as of which "other duties or charges" are bound, for the purposes of Article II, shall be 15 April 1994.
"Other duties or charges" shall therefore be recorded in the Schedules at the levels applying on this date. At each
subsequent renegotiation of a concession or negotiation of a new concession the applicable date for the tariff item in
question shall become the date of the incorporation of the new concession in the appropriate Schedule. However, the
date of the instrument by which a concession on any particular tariff item was first incorporated into GATT 1947 or
GATT 1994 shall also continue to be recorded in column 6 of the Loose-Leaf Schedules.
3.

"Other duties or charges" shall be recorded in respect of all tariff bindings.

4.
Where a tariff item has previously been the subject of a concession, the level of "other duties or charges"
recorded in the appropriate Schedule shall not be higher than the level obtaining at the time of the first incorporation of
the concession in that Schedule. It will be open to any Member to challenge the existence of an "other duty or charge",
on the ground that no such "other duty or charge" existed at the time of the original binding of the item in question, as
well as the consistency of the recorded level of any "other duty or charge" with the previously bound level, for a period
of three years after the date of entry into force of the WTO Agreement or three years after the date of deposit with the
Director-General of the WTO of the instrument incorporating the Schedule in question into GATT 1994, if that is a later
date.
5.
The recording of "other duties or charges" in the Schedules is without prejudice to their consistency with rights
and obligations under GATT 1994 other than those affected by paragraph 4. All Members retain the right to challenge,
at any time, the consistency of any "other duty or charge" with such obligations.
6.
For the purposes of this Understanding, the provisions of Articles XXII and XXIII of GATT 1994 as
elaborated and applied by the Dispute Settlement Understanding shall apply.
7.
"Other duties or charges" omitted from a Schedule at the time of deposit of the instrument incorporating the
Schedule in question into GATT 1994 with, until the date of entry into force of the WTO Agreement, the DirectorGeneral to the CONTRACTING PARTIES to GATT 1947 or, thereafter, with the Director-General of the WTO, shall
not subsequently be added to it and any "other duty or charge" recorded at a level lower than that prevailing on the
applicable date shall not be restored to that level unless such additions or changes are made within six months of the
date of deposit of the instrument.
8.
The decision in paragraph 2 regarding the date applicable to each concession for the purposes of paragraph
1(b) of Article II of GATT 1994 supersedes the decision regarding the applicable date taken on 26 March 1980 (BISD
27S/24).
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Agreement on Implementation of Article VII of the General Agreement on
Tariffs and Trade 1994
GENERAL INTRODUCTORY COMMENTARY
1.
The primary basis for customs value under this Agreement is "transaction value" as defined in Article 1. Article 1
is to be read together with Article 8 which provides, inter alia, for adjustments to the price actually paid or payable in cases
where certain specific elements which are considered to form a part of the value for customs purposes are incurred by the
buyer but are not included in the price actually paid or payable for the imported goods. Article 8 also provides for the
inclusion in the transaction value of certain considerations which may pass from the buyer to the seller in the form of
specified goods or services rather than in the form of money. Articles 2 through 7 provide methods of determining the
customs value whenever it cannot be determined under the provisions of Article 1.
2.
Where the customs value cannot be determined under the provisions of Article 1 there should normally be a
process of consultation between the customs administration and importer with a view to arriving at a basis of value under
the provisions of Article 2 or 3. It may occur, for example, that the importer has information about the customs value of
identical or similar imported goods which is not immediately available to the customs administration in the port of
importation. On the other hand, the customs administration may have information about the customs value of identical or
similar imported goods which is not readily available to the importer. A process of consultation between the two parties
will enable information to be exchanged, subject to the requirements of commercial confidentiality, with a view to
determining a proper basis of value for customs purposes.
3.
Articles 5 and 6 provide two bases for determining the customs value where it cannot be determined on the basis
of the transaction value of the imported goods or of identical or similar imported goods. Under paragraph 1 of Article 5 the
customs value is determined on the basis of the price at which the goods are sold in the condition as imported to an
unrelated buyer in the country of importation. The importer also has the right to have goods which are further processed
after importation valued under the provisions of Article 5 if the importer so requests. Under Article 6 the customs value is
determined on the basis of the computed value. Both these methods present certain difficulties and because of this the
importer is given the right, under the provisions of Article 4, to choose the order of application of the two methods.
4.
Article 7 sets out how to determine the customs value in cases where it cannot be determined under the provisions
of any of the preceding Articles.
Members,
Having regard to the Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994 and to secure additional benefits for the international trade of
developing countries;
Recognizing the importance of the provisions of Article VII of GATT 1994 and desiring to elaborate rules for
their application in order to provide greater uniformity and certainty in their implementation;
Recognizing the need for a fair, uniform and neutral system for the valuation of goods for customs purposes that
precludes the use of arbitrary or fictitious customs values;
Recognizing that the basis for valuation of goods for customs purposes should, to the greatest extent possible, be
the transaction value of the goods being valued;
Recognizing that customs value should be based on simple and equitable criteria consistent with commercial
practices and that valuation procedures should be of general application without distinction between sources of supply;
Recognizing that valuation procedures should not be used to combat dumping;
Hereby agree as follows:
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PART I
RULES ON CUSTOMS VALUATION
Article 1
1.
The customs value of imported goods shall be the transaction value, that is the price actually paid or payable for
the goods when sold for export to the country of importation adjusted in accordance with the provisions of Article 8,
provided:
(a)

2.

that there are no restrictions as to the disposition or use of the goods by the buyer other than restrictions
which:
(i)

are imposed or required by law or by the public authorities in the country of importation;

(ii)

limit the geographical area in which the goods may be resold; or

(iii)

do not substantially affect the value of the goods;

(b)

that the sale or price is not subject to some condition or consideration for which a value cannot be
determined with respect to the goods being valued;

(c)

that no part of the proceeds of any subsequent resale, disposal or use of the goods by the buyer will
accrue directly or indirectly to the seller, unless an appropriate adjustment can be made in accordance
with the provisions of Article 8; and

(d)

that the buyer and seller are not related, or where the buyer and seller are related, that the transaction
value is acceptable for customs purposes under the provisions of paragraph 2.

(a)

In determining whether the transaction value is acceptable for the purposes of paragraph 1, the fact that
the buyer and the seller are related within the meaning of Article 15 shall not in itself be grounds for
regarding the transaction value as unacceptable. In such case the circumstances surrounding the sale
shall be examined and the transaction value shall be accepted provided that the relationship did not
influence the price. If, in the light of information provided by the importer or otherwise, the customs
administration has grounds for considering that the relationship influenced the price, it shall
communicate its grounds to the importer and the importer shall be given a reasonable opportunity to
respond. If the importer so requests, the communication of the grounds shall be in writing.

(b)

In a sale between related persons, the transaction value shall be accepted and the goods valued in
accordance with the provisions of paragraph 1 whenever the importer demonstrates that such value
closely approximates to one of the following occurring at or about the same time:
(i)

the transaction value in sales to unrelated buyers of identical or similar goods for export to the
same country of importation;

(ii)

the customs value of identical or similar goods as determined under the provisions of Article 5;

(iii)

the customs value of identical or similar goods as determined under the provisions of Article 6;

In applying the foregoing tests, due account shall be taken of demonstrated differences in commercial
levels, quantity levels, the elements enumerated in Article 8 and costs incurred by the seller in sales in
which the seller and the buyer are not related that are not incurred by the seller in sales in which the
seller and the buyer are related.
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(c)

The tests set forth in paragraph 2(b) are to be used at the initiative of the importer and only for
comparison purposes. Substitute values may not be established under the provisions of paragraph 2(b).
Article 2

1.

(a)

If the customs value of the imported goods cannot be determined under the provisions of Article 1, the
customs value shall be the transaction value of identical goods sold for export to the same country of
importation and exported at or about the same time as the goods being valued.

(b)

In applying this Article, the transaction value of identical goods in a sale at the same commercial level
and in substantially the same quantity as the goods being valued shall be used to determine the customs
value. Where no such sale is found, the transaction value of identical goods sold at a different
commercial level and/or in different quantities, adjusted to take account of differences attributable to
commercial level and/or to quantity, shall be used, provided that such adjustments can be made on the
basis of demonstrated evidence which clearly establishes the reasonableness and accuracy of the
adjustment, whether the adjustment leads to an increase or a decrease in the value.

2.
Where the costs and charges referred to in paragraph 2 of Article 8 are included in the transaction value, an
adjustment shall be made to take account of significant differences in such costs and charges between the imported goods
and the identical goods in question arising from differences in distances and modes of transport.
3.
If, in applying this Article, more than one transaction value of identical goods is found, the lowest such value
shall be used to determine the customs value of the imported goods.
Article 3
1.

(a)

If the customs value of the imported goods cannot be determined under the provisions of Articles 1 and
2, the customs value shall be the transaction value of similar goods sold for export to the same country of
importation and exported at or about the same time as the goods being valued.

(b)

In applying this Article, the transaction value of similar goods in a sale at the same commercial level and
in substantially the same quantity as the goods being valued shall be used to determine the customs
value. Where no such sale is found, the transaction value of similar goods sold at a different commercial
level and/or in different quantities, adjusted to take account of differences attributable to commercial
level and/or to quantity, shall be used, provided that such adjustments can be made on the basis of
demonstrated evidence which clearly establishes the reasonableness and accuracy of the adjustment,
whether the adjustment leads to an increase or a decrease in the value.

2.
Where the costs and charges referred to in paragraph 2 of Article 8 are included in the transaction value, an
adjustment shall be made to take account of significant differences in such costs and charges between the imported goods
and the similar goods in question arising from differences in distances and modes of transport.
3.
If, in applying this Article, more than one transaction value of similar goods is found, the lowest such value shall
be used to determine the customs value of the imported goods.
Article 4
If the customs value of the imported goods cannot be determined under the provisions of Articles 1, 2 and 3, the
customs value shall be determined under the provisions of Article 5 or, when the customs value cannot be determined
under that Article, under the provisions of Article 6 except that, at the request of the importer, the order of application of
Articles 5 and 6 shall be reversed.
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Article 5
1.

(a)

(b)

If the imported goods or identical or similar imported goods are sold in the country of importation in the
condition as imported, the customs value of the imported goods under the provisions of this Article shall
be based on the unit price at which the imported goods or identical or similar imported goods are so sold
in the greatest aggregate quantity, at or about the time of the importation of the goods being valued, to
persons who are not related to the persons from whom they buy such goods, subject to deductions for the
following:
(i)

either the commissions usually paid or agreed to be paid or the additions usually made for
profit and general expenses in connection with sales in such country of imported goods of the
same class or kind;

(ii)

the usual costs of transport and insurance and associated costs incurred within the country of
importation;

(iii)

where appropriate, the costs and charges referred to in paragraph 2 of Article 8; and

(iv)

the customs duties and other national taxes payable in the country of importation by reason of
the importation or sale of the goods.

If neither the imported goods nor identical nor similar imported goods are sold at or about the time of
importation of the goods being valued, the customs value shall, subject otherwise to the provisions of
paragraph 1(a), be based on the unit price at which the imported goods or identical or similar imported
goods are sold in the country of importation in the condition as imported at the earliest date after the
importation of the goods being valued but before the expiration of 90 days after such importation.

2.
If neither the imported goods nor identical nor similar imported goods are sold in the country of importation in the
condition as imported, then, if the importer so requests, the customs value shall be based on the unit price at which the
imported goods, after further processing, are sold in the greatest aggregate quantity to persons in the country of importation
who are not related to the persons from whom they buy such goods, due allowance being made for the value added by such
processing and the deductions provided for in paragraph 1(a).
Article 6
1.
The customs value of imported goods under the provisions of this Article shall be based on a computed value.
Computed value shall consist of the sum of:
(a)

the cost or value of materials and fabrication or other processing employed in producing the imported
goods;

(b)

an amount for profit and general expenses equal to that usually reflected in sales of goods of the same
class or kind as the goods being valued which are made by producers in the country of exportation for
export to the country of importation;

(c)

the cost or value of all other expenses necessary to reflect the valuation option chosen by the Member
under paragraph 2 of Article 8.

2.
No Member may require or compel any person not resident in its own territory to produce for examination, or to
allow access to, any account or other record for the purposes of determining a computed value. However, information
supplied by the producer of the goods for the purposes of determining the customs value under the provisions of this
Article may be verified in another country by the authorities of the country of importation with the agreement of the
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producer and provided they give sufficient advance notice to the government of the country in question and the latter does
not object to the investigation.
Article 7
1.
If the customs value of the imported goods cannot be determined under the provisions of Articles 1 through 6,
inclusive, the customs value shall be determined using reasonable means consistent with the principles and general
provisions of this Agreement and of Article VII of GATT 1994 and on the basis of data available in the country of
importation.
2.

No customs value shall be determined under the provisions of this Article on the basis of:
(a)

the selling price in the country of importation of goods produced in such country;

(b)

a system which provides for the acceptance for customs purposes of the higher of two alternative values;

(c)

the price of goods on the domestic market of the country of exportation;

(d)

the cost of production other than computed values which have been determined for identical or similar
goods in accordance with the provisions of Article 6;

(e)

the price of the goods for export to a country other than the country of importation;

(f)

minimum customs values; or

(g)

arbitrary or fictitious values.

3.
If the importer so requests, the importer shall be informed in writing of the customs value determined under the
provisions of this Article and the method used to determine such value.
Article 8
1.
In determining the customs value under the provisions of Article 1, there shall be added to the price actually paid
or payable for the imported goods:
(a)

(b)

the following, to the extent that they are incurred by the buyer but are not included in the price actually
paid or payable for the goods:
(i)

commissions and brokerage, except buying commissions;

(ii)

the cost of containers which are treated as being one for customs purposes with the goods in
question;

(iii)

the cost of packing whether for labour or materials;

the value, apportioned as appropriate, of the following goods and services where supplied directly or
indirectly by the buyer free of charge or at reduced cost for use in connection with the production and
sale for export of the imported goods, to the extent that such value has not been included in the price
actually paid or payable:
(i)

materials, components, parts and similar items incorporated in the imported goods;

(ii)

tools, dies, moulds and similar items used in the production of the imported goods;
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(iii)

materials consumed in the production of the imported goods;

(iv)

engineering, development, artwork, design work, and plans and sketches undertaken elsewhere
than in the country of importation and necessary for the production of the imported goods;

(c)

royalties and licence fees related to the goods being valued that the buyer must pay, either directly or
indirectly, as a condition of sale of the goods being valued, to the extent that such royalties and fees are
not included in the price actually paid or payable;

(d)

the value of any part of the proceeds of any subsequent resale, disposal or use of the imported goods that
accrues directly or indirectly to the seller.

2.
In framing its legislation, each Member shall provide for the inclusion in or the exclusion from the customs value,
in whole or in part, of the following:
(a)

the cost of transport of the imported goods to the port or place of importation;

(b)

loading, unloading and handling charges associated with the transport of the imported goods to the port
or place of importation; and

(c)

the cost of insurance.

3.
Additions to the price actually paid or payable shall be made under this Article only on the basis of objective and
quantifiable data.
4.
No additions shall be made to the price actually paid or payable in determining the customs value except as
provided in this Article.
Article 9
1.
Where the conversion of currency is necessary for the determination of the customs value, the rate of exchange to
be used shall be that duly published by the competent authorities of the country of importation concerned and shall reflect
as effectively as possible, in respect of the period covered by each such document of publication, the current value of such
currency in commercial transactions in terms of the currency of the country of importation.
2.
The conversion rate to be used shall be that in effect at the time of exportation or the time of importation, as
provided by each Member.
Article 10
All information which is by nature confidential or which is provided on a confidential basis for the purposes of
customs valuation shall be treated as strictly confidential by the authorities concerned who shall not disclose it without the
specific permission of the person or government providing such information, except to the extent that it may be required to
be disclosed in the context of judicial proceedings.
Article 11
1.
The legislation of each Member shall provide in regard to a determination of customs value for the right of
appeal, without penalty, by the importer or any other person liable for the payment of the duty.
2.
An initial right of appeal without penalty may be to an authority within the customs administration or to an
independent body, but the legislation of each Member shall provide for the right of appeal without penalty to a judicial
authority.
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3.
Notice of the decision on appeal shall be given to the appellant and the reasons for such decision shall be provided
in writing. The appellant shall also be informed of any rights of further appeal.
Article 12
Laws, regulations, judicial decisions and administrative rulings of general application giving effect to this
Agreement shall be published in conformity with Article X of GATT 1994 by the country of importation concerned.
Article 13
If, in the course of determining the customs value of imported goods, it becomes necessary to delay the final
determination of such customs value, the importer of the goods shall nevertheless be able to withdraw them from customs
if, where so required, the importer provides sufficient guarantee in the form of a surety, a deposit or some other appropriate
instrument, covering the ultimate payment of customs duties for which the goods may be liable. The legislation of each
Member shall make provisions for such circumstances.
Article 14
The notes at Annex I to this Agreement form an integral part of this Agreement and the Articles of this
Agreement are to be read and applied in conjunction with their respective notes. Annexes II and III also form an integral
part of this Agreement.
Article 15
1.

2.

In this Agreement:
(a)

"customs value of imported goods" means the value of goods for the purposes of levying ad valorem
duties of customs on imported goods;

(b)

"country of importation" means country or customs territory of importation; and

(c)

"produced" includes grown, manufactured and mined.

In this Agreement:
(a)

"identical goods" means goods which are the same in all respects, including physical characteristics,
quality and reputation. Minor differences in appearance would not preclude goods otherwise
conforming to the definition from being regarded as identical;

(b)

"similar goods" means goods which, although not alike in all respects, have like characteristics and like
component materials which enable them to perform the same functions and to be commercially
interchangeable. The quality of the goods, their reputation and the existence of a trademark are among
the factors to be considered in determining whether goods are similar;

(c)

the terms "identical goods" and "similar goods" do not include, as the case may be, goods which
incorporate or reflect engineering, development, artwork, design work, and plans and sketches for which
no adjustment has been made under paragraph 1(b)(iv) of Article 8 because such elements were
undertaken in the country of importation;

(d)

goods shall not be regarded as "identical goods" or "similar goods" unless they were produced in the
same country as the goods being valued;
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(e)

goods produced by a different person shall be taken into account only when there are no identical goods
or similar goods, as the case may be, produced by the same person as the goods being valued.

3.
In this Agreement "goods of the same class or kind" means goods which fall within a group or range of goods
produced by a particular industry or industry sector, and includes identical or similar goods.
4.

For the purposes of this Agreement, persons shall be deemed to be related only if:
(a)

they are officers or directors of one another's businesses;

(b)

they are legally recognized partners in business;

(c)

they are employer and employee;

(d)

any person directly or indirectly owns, controls or holds 5 per cent or more of the outstanding voting
stock or shares of both of them;

(e)

one of them directly or indirectly controls the other;

(f)

both of them are directly or indirectly controlled by a third person;

(g)

together they directly or indirectly control a third person; or

(h)

they are members of the same family.

5.
Persons who are associated in business with one another in that one is the sole agent, sole distributor or sole
concessionaire, however described, of the other shall be deemed to be related for the purposes of this Agreement if they fall
within the criteria of paragraph 4.
Article 16
Upon written request, the importer shall have the right to an explanation in writing from the customs
administration of the country of importation as to how the customs value of the importer s goods was determined.
Article 17
Nothing in this Agreement shall be construed as restricting or calling into question the rights of customs
administrations to satisfy themselves as to the truth or accuracy of any statement, document or declaration presented for
customs valuation purposes.
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PART II
ADMINISTRATION, CONSULTATIONS AND DISPUTE SETTLEMENT
Article 18
Institutions
1.
There is hereby established a Committee on Customs Valuation (referred to in this Agreement as "the
Committee") composed of representatives from each of the Members. The Committee shall elect its own Chairman and
shall normally meet once a year, or as is otherwise envisaged by the relevant provisions of this Agreement, for the purpose
of affording Members the opportunity to consult on matters relating to the administration of the customs valuation system
by any Member as it might affect the operation of this Agreement or the furtherance of its objectives and carrying out such
other responsibilities as may be assigned to it by the Members. The WTO Secretariat shall act as the secretariat to the
Committee.
2.
There shall be established a Technical Committee on Customs Valuation (referred to in this Agreement as "the
Technical Committee") under the auspices of the Customs Co-operation Council (referred to in this Agreement as "the
CCC"), which shall carry out the responsibilities described in Annex II to this Agreement and shall operate in accordance
with the rules of procedure contained therein.
Article 19
Consultations and Dispute Settlement
1.
Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to consultations and the
settlement of disputes under this Agreement.
2.
If any Member considers that any benefit accruing to it, directly or indirectly, under this Agreement is being
nullified or impaired, or that the achievement of any objective of this Agreement is being impeded, as a result of the
actions of another Member or of other Members, it may, with a view to reaching a mutually satisfactory solution of this
matter, request consultations with the Member or Members in question. Each Member shall afford sympathetic
consideration to any request from another Member for consultations.
3.
The Technical Committee shall provide, upon request, advice and assistance to Members engaged in
consultations.
4.
At the request of a party to the dispute, or on its own initiative, a panel established to examine a dispute relating to
the provisions of this Agreement may request the Technical Committee to carry out an examination of any questions
requiring technical consideration. The panel shall determine the terms of reference of the Technical Committee for the
particular dispute and set a time period for receipt of the report of the Technical Committee. The panel shall take into
consideration the report of the Technical Committee. In the event that the Technical Committee is unable to reach
consensus on a matter referred to it pursuant to this paragraph, the panel should afford the parties to the dispute an
opportunity to present their views on the matter to the panel.
5.
Confidential information provided to the panel shall not be disclosed without formal authorization from the
person, body or authority providing such information. Where such information is requested from the panel but release of
such information by the panel is not authorized, a non-confidential summary of this information, authorized by the person,
body or authority providing the information, shall be provided.
PART III
SPECIAL AND DIFFERENTIAL TREATMENT
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Article 20
1.
Developing country Members not party to the Agreement on Implementation of Article VII of the General
Agreement on Tariffs and Trade done on 12 April 1979 may delay application of the provisions of this Agreement for a
period not exceeding five years from the date of entry into force of the WTO Agreement for such Members. Developing
country Members who choose to delay application of this Agreement shall notify the Director-General of the WTO
accordingly.
2.
In addition to paragraph 1, developing country Members not party to the Agreement on Implementation of
Article VII of the General Agreement on Tariffs and Trade done on 12 April 1979 may delay application of
paragraph 2(b)(iii) of Article 1 and Article 6 for a period not exceeding three years following their application of all other
provisions of this Agreement. Developing country Members that choose to delay application of the provisions specified in
this paragraph shall notify the Director-General of the WTO accordingly.
3.
Developed country Members shall furnish, on mutually agreed terms, technical assistance to developing country
Members that so request. On this basis developed country Members shall draw up programmes of technical assistance
which may include, inter alia, training of personnel, assistance in preparing implementation measures, access to sources of
information regarding customs valuation methodology, and advice on the application of the provisions of this Agreement.
PART IV
FINAL PROVISIONS
Article 21
Reservations
Reservations may not be entered in respect of any of the provisions of this Agreement without the consent of the
other Members.
Article 22
National Legislation
1.
Each Member shall ensure, not later than the date of application of the provisions of this Agreement for it, the
conformity of its laws, regulations and administrative procedures with the provisions of this Agreement.
2.
Each Member shall inform the Committee of any changes in its laws and regulations relevant to this Agreement
and in the administration of such laws and regulations.
Article 23
Review
The Committee shall review annually the implementation and operation of this Agreement taking into account the
objectives thereof. The Committee shall annually inform the Council for Trade in Goods of developments during the
period covered by such reviews.
Article 24
Secretariat
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This Agreement shall be serviced by the WTO Secretariat except in regard to those responsibilities specifically
assigned to the Technical Committee, which will be serviced by the CCC Secretariat.
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ANNEX I
INTERPRETATIVE NOTES
General Note
Sequential Application of Valuation Methods
1.
Articles 1 through 7 define how the customs value of imported goods is to be determined under the provisions of
this Agreement. The methods of valuation are set out in a sequential order of application. The primary method for
customs valuation is defined in Article 1 and imported goods are to be valued in accordance with the provisions of this
Article whenever the conditions prescribed therein are fulfilled.
2.
Where the customs value cannot be determined under the provisions of Article 1, it is to be determined by
proceeding sequentially through the succeeding Articles to the first such Article under which the customs value can be
determined. Except as provided in Article 4, it is only when the customs value cannot be determined under the provisions
of a particular Article that the provisions of the next Article in the sequence can be used.
3.
If the importer does not request that the order of Articles 5 and 6 be reversed, the normal order of the sequence is
to be followed. If the importer does so request but it then proves impossible to determine the customs value under the
provisions of Article 6, the customs value is to be determined under the provisions of Article 5, if it can be so determined.
4.
Where the customs value cannot be determined under the provisions of Articles 1 through 6 it is to be determined
under the provisions of Article 7.
Use of Generally Accepted Accounting Principles
1.
"Generally accepted accounting principles" refers to the recognized consensus or substantial authoritative support
within a country at a particular time as to which economic resources and obligations should be recorded as assets and
liabilities, which changes in assets and liabilities should be recorded, how the assets and liabilities and changes in them
should be measured, what information should be disclosed and how it should be disclosed, and which financial statements
should be prepared. These standards may be broad guidelines of general application as well as detailed practices and
procedures.
2.
For the purposes of this Agreement, the customs administration of each Member shall utilize information
prepared in a manner consistent with generally accepted accounting principles in the country which is appropriate for the
Article in question. For example, the determination of usual profit and general expenses under the provisions of Article 5
would be carried out utilizing information prepared in a manner consistent with generally accepted accounting principles of
the country of importation. On the other hand, the determination of usual profit and general expenses under the provisions
of Article 6 would be carried out utilizing information prepared in a manner consistent with generally accepted accounting
principles of the country of production. As a further example, the determination of an element provided for in
paragraph 1(b)(ii) of Article 8 undertaken in the country of importation would be carried out utilizing information in a
manner consistent with the generally accepted accounting principles of that country.
Note to Article 1
Price Actually Paid or Payable
1.
The price actually paid or payable is the total payment made or to be made by the buyer to or for the benefit of the
seller for the imported goods. The payment need not necessarily take the form of a transfer of money. Payment may be
made by way of letters of credit or negotiable instruments. Payment may be made directly or indirectly. An example of an
indirect payment would be the settlement by the buyer, whether in whole or in part, of a debt owed by the seller.
2.
Activities undertaken by the buyer on the buyer's own account, other than those for which an adjustment is
provided in Article 8, are not considered to be an indirect payment to the seller, even though they might be regarded as of

103

benefit to the seller. The costs of such activities shall not, therefore, be added to the price actually paid or payable in
determining the customs value.
3.
The customs value shall not include the following charges or costs, provided that they are distinguished from the
price actually paid or payable for the imported goods:
(a)

charges for construction, erection, assembly, maintenance or technical assistance, undertaken after
importation on imported goods such as industrial plant, machinery or equipment;

(b)

the cost of transport after importation;

(c)

duties and taxes of the country of importation.

4.
The price actually paid or payable refers to the price for the imported goods. Thus the flow of dividends or other
payments from the buyer to the seller that do not relate to the imported goods are not part of the customs value.
Paragraph 1(a)(iii)
Among restrictions which would not render a price actually paid or payable unacceptable are restrictions which
do not substantially affect the value of the goods. An example of such restrictions would be the case where a seller
requires a buyer of automobiles not to sell or exhibit them prior to a fixed date which represents the beginning of a model
year.
Paragraph 1(b)
1.
If the sale or price is subject to some condition or consideration for which a value cannot be determined with
respect to the goods being valued, the transaction value shall not be acceptable for customs purposes. Some examples of
this include:
(a)

the seller establishes the price of the imported goods on condition that the buyer will also buy other
goods in specified quantities;

(b)

the price of the imported goods is dependent upon the price or prices at which the buyer of the imported
goods sells other goods to the seller of the imported goods;

(c)

the price is established on the basis of a form of payment extraneous to the imported goods, such as
where the imported goods are semi-finished goods which have been provided by the seller on condition
that the seller will receive a specified quantity of the finished goods.

2.
However, conditions or considerations relating to the production or marketing of the imported goods shall not
result in rejection of the transaction value. For example, the fact that the buyer furnishes the seller with engineering and
plans undertaken in the country of importation shall not result in rejection of the transaction value for the purposes of
Article 1. Likewise, if the buyer undertakes on the buyer s own account, even though by agreement with the seller,
activities relating to the marketing of the imported goods, the value of these activities is not part of the customs value nor
shall such activities result in rejection of the transaction value.
Paragraph 2
1.

Paragraphs 2(a) and 2(b) provide different means of establishing the acceptability of a transaction value.

2.
Paragraph 2(a) provides that where the buyer and the seller are related, the circumstances surrounding the sale
shall be examined and the transaction value shall be accepted as the customs value provided that the relationship did not
influence the price. It is not intended that there should be an examination of the circumstances in all cases where the buyer
and the seller are related. Such examination will only be required where there are doubts about the acceptability of the
price. Where the customs administration have no doubts about the acceptability of the price, it should be accepted without
requesting further information from the importer. For example, the customs administration may have previously examined
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the relationship, or it may already have detailed information concerning the buyer and the seller, and may already be
satisfied from such examination or information that the relationship did not influence the price.
3.
Where the customs administration is unable to accept the transaction value without further inquiry, it should give
the importer an opportunity to supply such further detailed information as may be necessary to enable it to examine the
circumstances surrounding the sale. In this context, the customs administration should be prepared to examine relevant
aspects of the transaction, including the way in which the buyer and seller organize their commercial relations and the way
in which the price in question was arrived at, in order to determine whether the relationship influenced the price. Where it
can be shown that the buyer and seller, although related under the provisions of Article 15, buy from and sell to each other
as if they were not related, this would demonstrate that the price had not been influenced by the relationship. As an
example of this, if the price had been settled in a manner consistent with the normal pricing practices of the industry in
question or with the way the seller settles prices for sales to buyers who are not related to the seller, this would demonstrate
that the price had not been influenced by the relationship. As a further example, where it is shown that the price is
adequate to ensure recovery of all costs plus a profit which is representative of the firm's overall profit realized over a
representative period of time (e.g. on an annual basis) in sales of goods of the same class or kind, this would demonstrate
that the price had not been influenced.
4.
Paragraph 2(b) provides an opportunity for the importer to demonstrate that the transaction value closely
approximates to a "test" value previously accepted by the customs administration and is therefore acceptable under the
provisions of Article 1. Where a test under paragraph 2(b) is met, it is not necessary to examine the question of influence
under paragraph 2(a). If the customs administration has already sufficient information to be satisfied, without further
detailed inquiries, that one of the tests provided in paragraph 2(b) has been met, there is no reason for it to require the
importer to demonstrate that the test can be met. In paragraph 2(b) the term "unrelated buyers" means buyers who are not
related to the seller in any particular case.
Paragraph 2(b)
A number of factors must be taken into consideration in determining whether one value "closely approximates" to
another value. These factors include the nature of the imported goods, the nature of the industry itself, the season in which
the goods are imported, and, whether the difference in values is commercially significant. Since these factors may vary
from case to case, it would be impossible to apply a uniform standard such as a fixed percentage, in each case. For
example, a small difference in value in a case involving one type of goods could be unacceptable while a large difference
in a case involving another type of goods might be acceptable in determining whether the transaction value closely
approximates to the "test" values set forth in paragraph 2(b) of Article 1.
Note to Article 2
1.
In applying Article 2, the customs administration shall, wherever possible, use a sale of identical goods at the
same commercial level and in substantially the same quantities as the goods being valued. Where no such sale is found, a
sale of identical goods that takes place under any one of the following three conditions may be used:

2.
for:

(a)

a sale at the same commercial level but in different quantities;

(b)

a sale at a different commercial level but in substantially the same quantities; or

(c)

a sale at a different commercial level and in different quantities.

Having found a sale under any one of these three conditions adjustments will then be made, as the case may be,
(a)

quantity factors only;

(b)

commercial level factors only; or

(c)

both commercial level and quantity factors.
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3.
The expression "and/or" allows the flexibility to use the sales and make the necessary adjustments in any one of
the three conditions described above.
4.
For the purposes of Article 2, the transaction value of identical imported goods means a customs value, adjusted
as provided for in paragraphs 1(b) and 2, which has already been accepted under Article 1.
5.
A condition for adjustment because of different commercial levels or different quantities is that such adjustment,
whether it leads to an increase or a decrease in the value, be made only on the basis of demonstrated evidence that clearly
establishes the reasonableness and accuracy of the adjustments, e.g. valid price lists containing prices referring to different
levels or different quantities. As an example of this, if the imported goods being valued consist of a shipment of 10 units
and the only identical imported goods for which a transaction value exists involved a sale of 500 units, and it is recognized
that the seller grants quantity discounts, the required adjustment may be accomplished by resorting to the seller's price list
and using that price applicable to a sale of 10 units. This does not require that a sale had to have been made in quantities of
10 as long as the price list has been established as being bona fide through sales at other quantities. In the absence of such
an objective measure, however, the determination of a customs value under the provisions of Article 2 is not appropriate.
Note to Article 3
1.
In applying Article 3, the customs administration shall, wherever possible, use a sale of similar goods at the same
commercial level and in substantially the same quantities as the goods being valued. Where no such sale is found, a sale of
similar goods that takes place under any one of the following three conditions may be used:

2.
for:

(a)

a sale at the same commercial level but in different quantities;

(b)

a sale at a different commercial level but in substantially the same quantities; or

(c)

a sale at a different commercial level and in different quantities.

Having found a sale under any one of these three conditions adjustments will then be made, as the case may be,
(a)

quantity factors only;

(b)

commercial level factors only; or

(c)

both commercial level and quantity factors.

3.
The expression "and/or" allows the flexibility to use the sales and make the necessary adjustments in any one of
the three conditions described above.
4.
For the purpose of Article 3, the transaction value of similar imported goods means a customs value, adjusted as
provided for in paragraphs 1(b) and 2, which has already been accepted under Article 1.
5.
A condition for adjustment because of different commercial levels or different quantities is that such adjustment,
whether it leads to an increase or a decrease in the value, be made only on the basis of demonstrated evidence that clearly
establishes the reasonableness and accuracy of the adjustment, e.g. valid price lists containing prices referring to different
levels or different quantities. As an example of this, if the imported goods being valued consist of a shipment of 10 units
and the only similar imported goods for which a transaction value exists involved a sale of 500 units, and it is recognized
that the seller grants quantity discounts, the required adjustment may be accomplished by resorting to the seller's price list
and using that price applicable to a sale of 10 units. This does not require that a sale had to have been made in quantities of
10 as long as the price list has been established as being bona fide through sales at other quantities. In the absence of such
an objective measure, however, the determination of a customs value under the provisions of Article 3 is not appropriate.
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Note to Article 5
1.
The term "unit price at which ... goods are sold in the greatest aggregate quantity" means the price at which the
greatest number of units is sold in sales to persons who are not related to the persons from whom they buy such goods at
the first commercial level after importation at which such sales take place.
2.
As an example of this, goods are sold from a price list which grants favourable unit prices for purchases made in
larger quantities.

Sale quantity

Unit price

Number of sales

Total quantity
sold at each price

1-10 units

100

10 sales of 5 units
5 sales of 3 units

65

11-25 units

95

5 sales of 11 units

55

over 25 units

90

1 sale of 30 units
1 sale of 50 units

80

The greatest number of units sold at a price is 80; therefore, the unit price in the greatest aggregate quantity is
90.
3.
As another example of this, two sales occur. In the first sale 500 units are sold at a price of 95 currency units
each. In the second sale 400 units are sold at a price of 90 currency units each. In this example, the greatest number of
units sold at a particular price is 500; therefore, the unit price in the greatest aggregate quantity is 95.
4.

A third example would be the following situation where various quantities are sold at various prices.
(a) Sales
Sale quantity

Unit price

40 units

100

30 units

90

15 units

100

50 units

95

25 units

105

35 units

90

5 units

100

(b) Totals
Total quantity sold

Unit price

65

90

50

95

60

100

25

105
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In this example, the greatest number of units sold at a particular price is 65; therefore, the unit price in the
greatest aggregate quantity is 90.
5.
Any sale in the importing country, as described in paragraph 1 above, to a person who supplies directly or
indirectly free of charge or at reduced cost for use in connection with the production and sale for export of the imported
goods any of the elements specified in paragraph 1(b) of Article 8, should not be taken into account in establishing the
unit price for the purposes of Article 5.
6.
It should be noted that "profit and general expenses" referred to in paragraph 1 of Article 5 should be taken as a
whole. The figure for the purposes of this deduction should be determined on the basis of information supplied by or on
behalf of the importer unless the importer's figures are inconsistent with those obtained in sales in the country of
importation of imported goods of the same class or kind. Where the importer's figures are inconsistent with such figures,
the amount for profit and general expenses may be based upon relevant information other than that supplied by or on
behalf of the importer.
7.

The "general expenses" include the direct and indirect costs of marketing the goods in question.

8.
Local taxes payable by reason of the sale of the goods for which a deduction is not made under the provisions
of paragraph 1(a)(iv) of Article 5 shall be deducted under the provisions of paragraph 1(a)(i) of Article 5.
9.
In determining either the commissions or the usual profits and general expenses under the provisions of
paragraph 1 of Article 5, the question whether certain goods are "of the same class or kind" as other goods must be
determined on a case-by-case basis by reference to the circumstances involved. Sales in the country of importation of
the narrowest group or range of imported goods of the same class or kind, which includes the goods being valued, for
which the necessary information can be provided, should be examined. For the purposes of Article 5, "goods of the
same class or kind" includes goods imported from the same country as the goods being valued as well as goods
imported from other countries.
10.
For the purposes of paragraph 1(b) of Article 5, the "earliest date" shall be the date by which sales of the
imported goods or of identical or similar imported goods are made in sufficient quantity to establish the unit price.
11.
Where the method in paragraph 2 of Article 5 is used, deductions made for the value added by further
processing shall be based on objective and quantifiable data relating to the cost of such work. Accepted industry
formulas, recipes, methods of construction, and other industry practices would form the basis of the calculations.
12.
It is recognized that the method of valuation provided for in paragraph 2 of Article 5 would normally not be
applicable when, as a result of the further processing, the imported goods lose their identity. However, there can be
instances where, although the identity of the imported goods is lost, the value added by the processing can be
determined accurately without unreasonable difficulty. On the other hand, there can also be instances where the
imported goods maintain their identity but form such a minor element in the goods sold in the country of importation
that the use of this valuation method would be unjustified. In view of the above, each situation of this type must be
considered on a case-by-case basis.
Note to Article 6
1.
As a general rule, customs value is determined under this Agreement on the basis of information readily
available in the country of importation. In order to determine a computed value, however, it may be necessary to
examine the costs of producing the goods being valued and other information which has to be obtained from outside the
country of importation. Furthermore, in most cases the producer of the goods will be outside the jurisdiction of the
authorities of the country of importation. The use of the computed value method will generally be limited to those cases
where the buyer and seller are related, and the producer is prepared to supply to the authorities of the country of
importation the necessary costings and to provide facilities for any subsequent verification which may be necessary.
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2.
The "cost or value" referred to in paragraph 1(a) of Article 6 is to be determined on the basis of information
relating to the production of the goods being valued supplied by or on behalf of the producer. It is to be based upon the
commercial accounts of the producer, provided that such accounts are consistent with the generally accepted accounting
principles applied in the country where the goods are produced.
3.
The "cost or value" shall include the cost of elements specified in paragraphs 1(a)(ii) and (iii) of Article 8. It
shall also include the value, apportioned as appropriate under the provisions of the relevant note to Article 8, of any
element specified in paragraph 1(b) of Article 8 which has been supplied directly or indirectly by the buyer for use in
connection with the production of the imported goods. The value of the elements specified in paragraph 1(b)(iv) of
Article 8 which are undertaken in the country of importation shall be included only to the extent that such elements are
charged to the producer. It is to be understood that no cost or value of the elements referred to in this paragraph shall be
counted twice in determining the computed value.
4.
The "amount for profit and general expenses" referred to in paragraph 1(b) of Article 6 is to be determined on
the basis of information supplied by or on behalf of the producer unless the producer's figures are inconsistent with
those usually reflected in sales of goods of the same class or kind as the goods being valued which are made by
producers in the country of exportation for export to the country of importation.
5.
It should be noted in this context that the "amount for profit and general expenses" has to be taken as a whole.
It follows that if, in any particular case, the producer's profit figure is low and the producer's general expenses are high,
the producer's profit and general expenses taken together may nevertheless be consistent with that usually reflected in
sales of goods of the same class or kind. Such a situation might occur, for example, if a product were being launched in
the country of importation and the producer accepted a nil or low profit to offset high general expenses associated with
the launch. Where the producer can demonstrate a low profit on sales of the imported goods because of particular
commercial circumstances, the producer's actual profit figures should be taken into account provided that the producer
has valid commercial reasons to justify them and the producer's pricing policy reflects usual pricing policies in the
branch of industry concerned. Such a situation might occur, for example, where producers have been forced to lower
prices temporarily because of an unforeseeable drop in demand, or where they sell goods to complement a range of
goods being produced in the country of importation and accept a low profit to maintain competitivity. Where the
producer's own figures for profit and general expenses are not consistent with those usually reflected in sales of goods
of the same class or kind as the goods being valued which are made by producers in the country of exportation for
export to the country of importation, the amount for profit and general expenses may be based upon relevant
information other than that supplied by or on behalf of the producer of the goods.
6.
Where information other than that supplied by or on behalf of the producer is used for the purposes of
determining a computed value, the authorities of the importing country shall inform the importer, if the latter so
requests, of the source of such information, the data used and the calculations based upon such data, subject to the
provisions of Article 10.
7.
The "general expenses" referred to in paragraph 1(b) of Article 6 covers the direct and indirect costs of
producing and selling the goods for export which are not included under paragraph 1(a) of Article 6.
8.
Whether certain goods are "of the same class or kind" as other goods must be determined on a case-by-case
basis with reference to the circumstances involved. In determining the usual profits and general expenses under the
provisions of Article 6, sales for export to the country of importation of the narrowest group or range of goods, which
includes the goods being valued, for which the necessary information can be provided, should be examined. For the
purposes of Article 6, "goods of the same class or kind" must be from the same country as the goods being valued.
Note to Article 7
1.
Customs values determined under the provisions of Article 7 should, to the greatest extent possible, be based
on previously determined customs values.
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2.
The methods of valuation to be employed under Article 7 should be those laid down in Articles 1 through 6 but
a reasonable flexibility in the application of such methods would be in conformity with the aims and provisions of
Article 7.
3.

Some examples of reasonable flexibility are as follows:
(a)

Identical goods - the requirement that the identical goods should be exported at or about the same
time as the goods being valued could be flexibly interpreted; identical imported goods produced in a
country other than the country of exportation of the goods being valued could be the basis for customs
valuation; customs values of identical imported goods already determined under the provisions of
Articles 5 and 6 could be used.

(b)

Similar goods - the requirement that the similar goods should be exported at or about the same time as
the goods being valued could be flexibly interpreted; similar imported goods produced in a country
other than the country of exportation of the goods being valued could be the basis for customs
valuation; customs values of similar imported goods already determined under the provisions of
Articles 5 and 6 could be used.

(c)

Deductive method - the requirement that the goods shall have been sold in the "condition as imported"
in paragraph 1(a) of Article 5 could be flexibly interpreted; the "90 days" requirement could be
administered flexibly.
Note to Article 8

Paragraph 1(a)(i)
The term "buying commissions" means fees paid by an importer to the importer's agent for the service of
representing the importer abroad in the purchase of the goods being valued.
Paragraph 1(b)(ii)
1.
There are two factors involved in the apportionment of the elements specified in paragraph 1(b)(ii) of Article 8
to the imported goods - the value of the element itself and the way in which that value is to be apportioned to the
imported goods. The apportionment of these elements should be made in a reasonable manner appropriate to the
circumstances and in accordance with generally accepted accounting principles.
2.
Concerning the value of the element, if the importer acquires the element from a seller not related to the
importer at a given cost, the value of the element is that cost. If the element was produced by the importer or by a
person related to the importer, its value would be the cost of producing it. If the element had been previously used by
the importer, regardless of whether it had been acquired or produced by such importer, the original cost of acquisition or
production would have to be adjusted downward to reflect its use in order to arrive at the value of the element.
3.
Once a value has been determined for the element, it is necessary to apportion that value to the imported goods.
Various possibilities exist. For example, the value might be apportioned to the first shipment if the importer wishes to
pay duty on the entire value at one time. As another example, the importer may request that the value be apportioned
over the number of units produced up to the time of the first shipment. As a further example, the importer may request
that the value be apportioned over the entire anticipated production where contracts or firm commitments exist for that
production. The method of apportionment used will depend upon the documentation provided by the importer.
4.
As an illustration of the above, an importer provides the producer with a mould to be used in the production of
the imported goods and contracts with the producer to buy 10,000 units. By the time of arrival of the first shipment of
1,000 units, the producer has already produced 4,000 units. The importer may request the customs administration to
apportion the value of the mould over 1,000 units, 4,000 units or 10,000 units.
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Paragraph 1(b)(iv)
1.
Additions for the elements specified in paragraph 1(b)(iv) of Article 8 should be based on objective and
quantifiable data. In order to minimize the burden for both the importer and customs administration in determining the
values to be added, data readily available in the buyer's commercial record system should be used in so far as possible.
2.
For those elements supplied by the buyer which were purchased or leased by the buyer, the addition would be
the cost of the purchase or the lease. No addition shall be made for those elements available in the public domain, other
than the cost of obtaining copies of them.
3.
The ease with which it may be possible to calculate the values to be added will depend on a particular firm's
structure and management practice, as well as its accounting methods.
4.
For example, it is possible that a firm which imports a variety of products from several countries maintains the
records of its design centre outside the country of importation in such a way as to show accurately the costs attributable
to a given product. In such cases, a direct adjustment may appropriately be made under the provisions of Article 8.
5.
In another case, a firm may carry the cost of the design centre outside the country of importation as a general
overhead expense without allocation to specific products. In this instance, an appropriate adjustment could be made
under the provisions of Article 8 with respect to the imported goods by apportioning total design centre costs over total
production benefiting from the design centre and adding such apportioned cost on a unit basis to imports.
6.
Variations in the above circumstances will, of course, require different factors to be considered in determining
the proper method of allocation.
7.
In cases where the production of the element in question involves a number of countries and over a period of
time, the adjustment should be limited to the value actually added to that element outside the country of importation.
Paragraph 1(c)
1.
The royalties and licence fees referred to in paragraph 1(c) of Article 8 may include, among other things,
payments in respect to patents, trade marks and copyrights. However, the charges for the right to reproduce the
imported goods in the country of importation shall not be added to the price actually paid or payable for the imported
goods in determining the customs value.
2.
Payments made by the buyer for the right to distribute or resell the imported goods shall not be added to the
price actually paid or payable for the imported goods if such payments are not a condition of the sale for export to the
country of importation of the imported goods.
Paragraph 3
Where objective and quantifiable data do not exist with regard to the additions required to be made under the
provisions of Article 8, the transaction value cannot be determined under the provisions of Article 1. As an illustration
of this, a royalty is paid on the basis of the price in a sale in the importing country of a litre of a particular product that
was imported by the kilogram and made up into a solution after importation. If the royalty is based partially on the
imported goods and partially on other factors which have nothing to do with the imported goods (such as when the
imported goods are mixed with domestic ingredients and are no longer separately identifiable, or when the royalty
cannot be distinguished from special financial arrangements between the buyer and the seller), it would be inappropriate
to attempt to make an addition for the royalty. However, if the amount of this royalty is based only on the imported
goods and can be readily quantified, an addition to the price actually paid or payable can be made.
Note to Article 9
For the purposes of Article 9, "time of importation" may include the time of entry for customs purposes.
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Note to Article 11
1.
Article 11 provides the importer with the right to appeal against a valuation determination made by the customs
administration for the goods being valued. Appeal may first be to a higher level in the customs administration, but the
importer shall have the right in the final instance to appeal to the judiciary.
2.
"Without penalty" means that the importer shall not be subject to a fine or threat of fine merely because the
importer chose to exercise the right of appeal. Payment of normal court costs and lawyers' fees shall not be considered
to be a fine.
3.
However, nothing in Article 11 shall prevent a Member from requiring full payment of assessed customs duties
prior to an appeal.
Note to Article 15
Paragraph 4
For the purposes of Article 15, the term "persons" includes a legal person, where appropriate.
Paragraph 4(e)
For the purposes of this Agreement, one person shall be deemed to control another when the former is legally
or operationally in a position to exercise restraint or direction over the latter.
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ANNEX II
TECHNICAL COMMITTEE ON CUSTOMS VALUATION
1.
In accordance with Article 18 of this Agreement, the Technical Committee shall be established under the
auspices of the CCC with a view to ensuring, at the technical level, uniformity in interpretation and application of this
Agreement.
2.

The responsibilities of the Technical Committee shall include the following:
(a)

to examine specific technical problems arising in the day-to-day administration of the customs
valuation system of Members and to give advisory opinions on appropriate solutions based upon the
facts presented;

(b)

to study, as requested, valuation laws, procedures and practices as they relate to this Agreement and to
prepare reports on the results of such studies;

(c)

to prepare and circulate annual reports on the technical aspects of the operation and status of this
Agreement;

(d)

to furnish such information and advice on any matters concerning the valuation of imported goods for
customs purposes as may be requested by any Member or the Committee. Such information and
advice may take the form of advisory opinions, commentaries or explanatory notes;

(e)

to facilitate, as requested, technical assistance to Members with a view to furthering the international
acceptance of this Agreement;

(f)

to carry out an examination of a matter referred to it by a panel under Article 19 of this Agreement;
and

(g)

to exercise such other responsibilities as the Committee may assign to it.

General
3.
The Technical Committee shall attempt to conclude its work on specific matters, especially those referred to it
by Members, the Committee or a panel, in a reasonably short period of time. As provided in paragraph 4 of Article 19,
a panel shall set a specific time period for receipt of a report of the Technical Committee and the Technical Committee
shall provide its report within that period.
4.

The Technical Committee shall be assisted as appropriate in its activities by the CCC Secretariat.

Representation
5.
Each Member shall have the right to be represented on the Technical Committee. Each Member may nominate
one delegate and one or more alternates to be its representatives on the Technical Committee. Such a Member so
represented on the Technical Committee is referred to in this Annex as a "member of the Technical Committee".
Representatives of members of the Technical Committee may be assisted by advisers. The WTO Secretariat may also
attend such meetings with observer status.
6.
Members of the CCC which are not Members of the WTO may be represented at meetings of the Technical
Committee by one delegate and one or more alternates. Such representatives shall attend meetings of the Technical
Committee as observers.
7.
Subject to the approval of the Chairman of the Technical Committee, the Secretary-General of the CCC
(referred to in this Annex as "the Secretary-General") may invite representatives of governments which are neither
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Members of the WTO nor members of the CCC and representatives of international governmental and trade
organizations to attend meetings of the Technical Committee as observers.
8.
Nominations of delegates, alternates and advisers to meetings of the Technical Committee shall be made to the
Secretary-General.
Technical Committee Meetings
9.
The Technical Committee shall meet as necessary but at least two times a year. The date of each meeting shall
be fixed by the Technical Committee at its preceding session. The date of the meeting may be varied either at the
request of any member of the Technical Committee concurred in by a simple majority of the members of the Technical
Committee or, in cases requiring urgent attention, at the request of the Chairman. Notwithstanding the provisions in
sentence 1 of this paragraph, the Technical Committee shall meet as necessary to consider matters referred to it by a
panel under the provisions of Article 19 of this Agreement.
10.
The meetings of the Technical Committee shall be held at the headquarters of the CCC unless otherwise
decided.
11.
The Secretary-General shall inform all members of the Technical Committee and those included under
paragraphs 6 and 7 at least 30 days in advance, except in urgent cases, of the opening date of each session of the
Technical Committee.
Agenda
12.
A provisional agenda for each session shall be drawn up by the Secretary-General and circulated to the
members of the Technical Committee and to those included under paragraphs 6 and 7 at least 30 days in advance of the
session, except in urgent cases. This agenda shall comprise all items whose inclusion has been approved by the
Technical Committee during its preceding session, all items included by the Chairman on the Chairman's own initiative,
and all items whose inclusion has been requested by the Secretary-General, by the Committee or by any member of the
Technical Committee.
13.
The Technical Committee shall determine its agenda at the opening of each session. During the session the
agenda may be altered at any time by the Technical Committee.
Officers and Conduct of Business
14.
The Technical Committee shall elect from among the delegates of its members a Chairman and one or more
Vice-Chairmen. The Chairman and Vice-Chairmen shall each hold office for a period of one year. The retiring
Chairman and Vice-Chairmen are eligible for re-election. The mandate of a Chairman or Vice-Chairman who no longer
represents a member of the Technical Committee shall terminate automatically.
15.
If the Chairman is absent from any meeting or part thereof, a Vice-Chairman shall preside. In that event, the
latter shall have the same powers and duties as the Chairman.
16.
The Chairman of the meeting shall participate in the proceedings of the Technical Committee as such and not
as the representative of a member of the Technical Committee.
17.
In addition to exercising the other powers conferred upon the Chairman by these rules, the Chairman shall
declare the opening and closing of each meeting, direct the discussion, accord the right to speak, and, pursuant to these
rules, have control of the proceedings. The Chairman may also call a speaker to order if the speaker's remarks are not
relevant.
18.
During discussion of any matter a delegation may raise a point of order. In this event, the Chairman shall
immediately state a ruling. If this ruling is challenged, the Chairman shall submit it to the meeting for decision and it
shall stand unless overruled.
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19.
The Secretary-General, or officers of the CCC Secretariat designated by the Secretary-General, shall perform
the secretarial work of meetings of the Technical Committee.
Quorum and Voting
20.

Representatives of a simple majority of the members of the Technical Committee shall constitute a quorum.

21.
Each member of the Technical Committee shall have one vote. A decision of the Technical Committee shall
be taken by a majority comprising at least two thirds of the members present. Regardless of the outcome of the vote on
a particular matter, the Technical Committee shall be free to make a full report to the Committee and to the CCC on that
matter indicating the different views expressed in the relevant discussions. Notwithstanding the above provisions of this
paragraph, on matters referred to it by a panel, the Technical Committee shall take decisions by consensus. Where no
agreement is reached in the Technical Committee on the question referred to it by a panel, the Technical Committee
shall provide a report detailing the facts of the matter and indicating the views of the members.
Languages and Records
22.
The official languages of the Technical Committee shall be English, French and Spanish. Speeches or
statements made in any of these three languages shall be immediately translated into the other official languages unless
all delegations agree to dispense with translation. Speeches or statements made in any other language shall be translated
into English, French and Spanish, subject to the same conditions, but in that event the delegation concerned shall
provide the translation into English, French or Spanish. Only English, French and Spanish shall be used for the official
documents of the Technical Committee. Memoranda and correspondence for the consideration of the Technical
Committee must be presented in one of the official languages.
23.
The Technical Committee shall draw up a report of all its sessions and, if the Chairman considers it necessary,
minutes or summary records of its meetings. The Chairman or a designee of the Chairman shall report on the work of
the Technical Committee at each meeting of the Committee and at each meeting of the CCC.
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ANNEX III
1.
The five-year delay in the application of the provisions of the Agreement by developing country Members
provided for in paragraph 1 of Article 20 may, in practice, be insufficient for certain developing country Members. In
such cases a developing country Member may request before the end of the period referred to in paragraph 1 of
Article 20 an extension of such period, it being understood that the Members will give sympathetic consideration to
such a request in cases where the developing country Member in question can show good cause.
2.
Developing countries which currently value goods on the basis of officially established minimum values may
wish to make a reservation to enable them to retain such values on a limited and transitional basis under such terms and
conditions as may be agreed to by the Members.
3.
Developing countries which consider that the reversal of the sequential order at the request of the importer
provided for in Article 4 of the Agreement may give rise to real difficulties for them may wish to make a reservation to
Article 4 in the following terms:
"The Government of ............ reserves the right to provide that the relevant provision of Article 4 of the
Agreement shall apply only when the customs authorities agree to the request to reverse the order of Articles 5
and 6."
If developing countries make such a reservation, the Members shall consent to it under Article 21 of the Agreement.
4.
Developing countries may wish to make a reservation with respect to paragraph 2 of Article 5 of the
Agreement in the following terms:
"The Government of ............ reserves the right to provide that paragraph 2 of Article 5 of the Agreement shall
be applied in accordance with the provisions of the relevant note thereto whether or not the importer so
requests."
If developing countries make such a reservation, the Members shall consent to it under Article 21 of the Agreement.
5.
Certain developing countries may have problems in the implementation of Article 1 of the Agreement insofar
as it relates to importations into their countries by sole agents, sole distributors and sole concessionaires. If such
problems arise in practice in developing country Members applying the Agreement, a study of this question shall be
made, at the request of such Members, with a view to finding appropriate solutions.
6.
Article 17 recognizes that in applying the Agreement, customs administrations may need to make enquiries
concerning the truth or accuracy of any statement, document or declaration presented to them for customs valuation
purposes. The Article thus acknowledges that enquiries may be made which are, for example, aimed at verifying that
the elements of value declared or presented to customs in connection with a determination of customs value are
complete and correct. Members, subject to their national laws and procedures, have the right to expect the full
cooperation of importers in these enquiries.
7.
The price actually paid or payable includes all payments actually made or to be made as a condition of sale of
the imported goods, by the buyer to the seller, or by the buyer to a third party to satisfy an obligation of the seller.
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Agreement on Rules of Origin
Members,
Noting that Ministers on 20 September 1986 agreed that the Uruguay Round of Multilateral Trade Negotiations
shall aim to "bring about further liberalization and expansion of world trade", "strengthen the role of GATT" and
"increase the responsiveness of the GATT system to the evolving international economic environment";
Desiring to further the objectives of GATT 1994;
Recognizing that clear and predictable rules of origin and their application facilitate the flow of international
trade;
Desiring to ensure that rules of origin themselves do not create unnecessary obstacles to trade;
Desiring to ensure that rules of origin do not nullify or impair the rights of Members under GATT 1994;
Recognizing that it is desirable to provide transparency of laws, regulations, and practices regarding rules of
origin;
Desiring to ensure that rules of origin are prepared and applied in an impartial, transparent, predictable,
consistent and neutral manner;
Recognizing the availability of a consultation mechanism and procedures for the speedy, effective and
equitable resolution of disputes arising under this Agreement;
Desiring to harmonize and clarify rules of origin;
Hereby agree as follows:
PART I
DEFINITIONS AND COVERAGE
Article 1
Rules of Origin
1.
For the purposes of Parts I to IV of this Agreement, rules of origin shall be defined as those laws, regulations
and administrative determinations of general application applied by any Member to determine the country of origin of
goods provided such rules of origin are not related to contractual or autonomous trade regimes leading to the granting of
tariff preferences going beyond the application of paragraph 1 of Article I of GATT 1994.
2.
Rules of origin referred to in paragraph 1 shall include all rules of origin used in non-preferential commercial
policy instruments, such as in the application of: most-favoured-nation treatment under Articles I, II, III, XI and XIII of
GATT 1994; anti-dumping and countervailing duties under Article VI of GATT 1994; safeguard measures under
Article XIX of GATT 1994; origin marking requirements under Article IX of GATT 1994; and any discriminatory
quantitative restrictions or tariff quotas. They shall also include rules of origin used for government procurement and
trade statistics.5
5

It is understood that this provision is without prejudice to those determinations made for purposes of defining "domestic industry" or
"like products of domestic industry" or similar terms wherever they apply.
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PART II
DISCIPLINES TO GOVERN THE APPLICATION OF RULES OF ORIGIN
Article 2
Disciplines During the Transition Period
Until the work programme for the harmonization of rules of origin set out in Part IV is completed, Members
shall ensure that:
(a)

when they issue administrative determinations of general application, the requirements to be fulfilled
are clearly defined. In particular:
(i)

in cases where the criterion of change of tariff classification is applied, such a rule of origin,
and any exceptions to the rule, must clearly specify the subheadings or headings within the
tariff nomenclature that are addressed by the rule;

(ii)

in cases where the ad valorem percentage criterion is applied, the method for calculating this
percentage shall also be indicated in the rules of origin;

(iii)

in cases where the criterion of manufacturing or processing operation is prescribed, the
operation that confers origin on the good concerned shall be precisely specified;

(b)

notwithstanding the measure or instrument of commercial policy to which they are linked, their rules
of origin are not used as instruments to pursue trade objectives directly or indirectly;

(c)

rules of origin shall not themselves create restrictive, distorting, or disruptive effects on international
trade. They shall not pose unduly strict requirements or require the fulfilment of a certain condition
not related to manufacturing or processing, as a prerequisite for the determination of the country of
origin. However, costs not directly related to manufacturing or processing may be included for the
purposes of the application of an ad valorem percentage criterion consistent with subparagraph (a);

(d)

the rules of origin that they apply to imports and exports are not more stringent than the rules of origin
they apply to determine whether or not a good is domestic and shall not discriminate between other
Members, irrespective of the affiliation of the manufacturers of the good concerned6;

(e)

their rules of origin are administered in a consistent, uniform, impartial and reasonable manner;

(f)

their rules of origin are based on a positive standard. Rules of origin that state what does not confer
origin (negative standard) are permissible as part of a clarification of a positive standard or in
individual cases where a positive determination of origin is not necessary;

(g)

their laws, regulations, judicial decisions and administrative rulings of general application relating to
rules of origin are published as if they were subject to, and in accordance with, the provisions of
paragraph 1 of Article X of GATT 1994;

(h)

upon the request of an exporter, importer or any person with a justifiable cause, assessments of the
origin they would accord to a good are issued as soon as possible but no later than 150 days7 after a

6

With respect to rules of origin applied for the purposes of government procurement, this provision shall not create obligations
additional to those already assumed by Members under GATT 1994.
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request for such an assessment provided that all necessary elements have been submitted. Requests
for such assessments shall be accepted before trade in the good concerned begins and may be accepted
at any later point in time. Such assessments shall remain valid for three years provided that the facts
and conditions, including the rules of origin, under which they have been made remain comparable.
Provided that the parties concerned are informed in advance, such assessments will no longer be valid
when a decision contrary to the assessment is made in a review as referred to in subparagraph (j).
Such assessments shall be made publicly available subject to the provisions of subparagraph (k);
(i)

when introducing changes to their rules of origin or new rules of origin, they shall not apply such
changes retroactively as defined in, and without prejudice to, their laws or regulations;

(j)

any administrative action which they take in relation to the determination of origin is reviewable
promptly by judicial, arbitral or administrative tribunals or procedures, independent of the authority
issuing the determination, which can effect the modification or reversal of the determination;

(k)

all information that is by nature confidential or that is provided on a confidential basis for the purpose
of the application of rules of origin is treated as strictly confidential by the authorities concerned,
which shall not disclose it without the specific permission of the person or government providing such
information, except to the extent that it may be required to be disclosed in the context of judicial
proceedings.
Article 3
Disciplines after the Transition Period

Taking into account the aim of all Members to achieve, as a result of the harmonization work programme set
out in Part IV, the establishment of harmonized rules of origin, Members shall ensure, upon the implementation of the
results of the harmonization work programme, that:
(a)

they apply rules of origin equally for all purposes as set out in Article 1;

(b)

under their rules of origin, the country to be determined as the origin of a particular good is either the
country where the good has been wholly obtained or, when more than one country is concerned in the
production of the good, the country where the last substantial transformation has been carried out;

(c)

the rules of origin that they apply to imports and exports are not more stringent than the rules of origin
they apply to determine whether or not a good is domestic and shall not discriminate between other
Members, irrespective of the affiliation of the manufacturers of the good concerned;

(d)

the rules of origin are administered in a consistent, uniform, impartial and reasonable manner;

(e)

their laws, regulations, judicial decisions and administrative rulings of general application relating to
rules of origin are published as if they were subject to, and in accordance with, the provisions of
paragraph 1 of Article X of GATT 1994;

(f)

upon the request of an exporter, importer or any person with a justifiable cause, assessments of the
origin they would accord to a good are issued as soon as possible but no later than 150 days after a
request for such an assessment provided that all necessary elements have been submitted. Requests
for such assessments shall be accepted before trade in the good concerned begins and may be accepted
at any later point in time. Such assessments shall remain valid for three years provided that the facts
and conditions, including the rules of origin, under which they have been made remain comparable.

7

In respect of requests made during the first year from the date of entry into force of the WTO Agreement, Members shall only be
required to issue these assessments as soon as possible.
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Provided that the parties concerned are informed in advance, such assessments will no longer be valid
when a decision contrary to the assessment is made in a review as referred to in subparagraph (h).
Such assessments shall be made publicly available subject to the provisions of subparagraph (i);
(g)

when introducing changes to their rules of origin or new rules of origin, they shall not apply such
changes retroactively as defined in, and without prejudice to, their laws or regulations;

(h)

any administrative action which they take in relation to the determination of origin is reviewable
promptly by judicial, arbitral or administrative tribunals or procedures, independent of the authority
issuing the determination, which can effect the modification or reversal of the determination;

(i)

all information which is by nature confidential or which is provided on a confidential basis for the
purpose of the application of rules of origin is treated as strictly confidential by the authorities
concerned, which shall not disclose it without the specific permission of the person or government
providing such information, except to the extent that it may be required to be disclosed in the context
of judicial proceedings.
PART III
PROCEDURAL ARRANGEMENTS ON NOTIFICATION, REVIEW,
CONSULTATION AND DISPUTE SETTLEMENT
Article 4
Institutions

1.
There is hereby established a Committee on Rules of Origin (referred to in this Agreement as "the Committee")
composed of the representatives from each of the Members. The Committee shall elect its own Chairman and shall
meet as necessary, but not less than once a year, for the purpose of affording Members the opportunity to consult on
matters relating to the operation of Parts I, II, III and IV or the furtherance of the objectives set out in these Parts and to
carry out such other responsibilities assigned to it under this Agreement or by the Council for Trade in Goods. Where
appropriate, the Committee shall request information and advice from the Technical Committee referred to in
paragraph 2 on matters related to this Agreement. The Committee may also request such other work from the Technical
Committee as it considers appropriate for the furtherance of the above-mentioned objectives of this Agreement. The
WTO Secretariat shall act as the secretariat to the Committee.
2.
There shall be established a Technical Committee on Rules of Origin (referred to in this Agreement as "the
Technical Committee") under the auspices of the Customs Co-operation Council (CCC) as set out in Annex I. The
Technical Committee shall carry out the technical work called for in Part IV and prescribed in Annex I. Where
appropriate, the Technical Committee shall request information and advice from the Committee on matters related to
this Agreement. The Technical Committee may also request such other work from the Committee as it considers
appropriate for the furtherance of the above-mentioned objectives of the Agreement. The CCC Secretariat shall act as
the secretariat to the Technical Committee.
Article 5
Information and Procedures for Modification
and Introduction of New Rules of Origin
1.
Each Member shall provide to the Secretariat, within 90 days after the date of entry into force of the WTO
Agreement for it, its rules of origin, judicial decisions, and administrative rulings of general application relating to rules
of origin in effect on that date. If by inadvertence a rule of origin has not been provided, the Member concerned shall
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provide it immediately after this fact becomes known. Lists of information received and available with the Secretariat
shall be circulated to the Members by the Secretariat.
2.
During the period referred to in Article 2, Members introducing modifications, other than de minimis
modifications, to their rules of origin or introducing new rules of origin, which, for the purpose of this Article, shall
include any rule of origin referred to in paragraph 1 and not provided to the Secretariat, shall publish a notice to that
effect at least 60 days before the entry into force of the modified or new rule in such a manner as to enable interested
parties to become acquainted with the intention to modify a rule of origin or to introduce a new rule of origin, unless
exceptional circumstances arise or threaten to arise for a Member. In these exceptional cases, the Member shall publish
the modified or new rule as soon as possible.
Article 6
Review
1.
The Committee shall review annually the implementation and operation of Parts II and III of this Agreement
having regard to its objectives. The Committee shall annually inform the Council for Trade in Goods of developments
during the period covered by such reviews.
2.
The Committee shall review the provisions of Parts I, II and III and propose amendments as necessary to
reflect the results of the harmonization work programme.
3.
The Committee, in cooperation with the Technical Committee, shall set up a mechanism to consider and
propose amendments to the results of the harmonization work programme, taking into account the objectives and
principles set out in Article 9. This may include instances where the rules need to be made more operational or need to
be updated to take into account new production processes as affected by any technological change.
Article 7
Consultation
The provisions of Article XXII of GATT 1994, as elaborated and applied by the Dispute Settlement
Understanding, are applicable to this Agreement.
Article 8
Dispute Settlement
The provisions of Article XXIII of GATT 1994, as elaborated and applied by the Dispute Settlement
Understanding, are applicable to this Agreement.
PART IV
HARMONIZATION OF RULES OF ORIGIN
Article 9
Objectives and Principles
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1.
With the objectives of harmonizing rules of origin and, inter alia, providing more certainty in the conduct of
world trade, the Ministerial Conference shall undertake the work programme set out below in conjunction with the
CCC, on the basis of the following principles:
(a)

rules of origin should be applied equally for all purposes as set out in Article 1;

(b)

rules of origin should provide for the country to be determined as the origin of a particular good to be
either the country where the good has been wholly obtained or, when more than one country is
concerned in the production of the good, the country where the last substantial transformation has
been carried out;

(c)

rules of origin should be objective, understandable and predictable;

(d)

notwithstanding the measure or instrument to which they may be linked, rules of origin should not be
used as instruments to pursue trade objectives directly or indirectly. They should not themselves
create restrictive, distorting or disruptive effects on international trade. They should not pose unduly
strict requirements or require the fulfilment of a certain condition not relating to manufacturing or
processing as a prerequisite for the determination of the country of origin. However, costs not
directly related to manufacturing or processing may be included for purposes of the application of an
ad valorem percentage criterion;

(e)

rules of origin should be administrable in a consistent, uniform, impartial and reasonable manner;

(f)

rules of origin should be coherent;

(g)

rules of origin should be based on a positive standard. Negative standards may be used to clarify a
positive standard.

Work Programme
2.

(a)

The work programme shall be initiated as soon after the entry into force of the WTO Agreement as
possible and will be completed within three years of initiation.

(b)

The Committee and the Technical Committee provided for in Article 4 shall be the appropriate bodies
to conduct this work.

(c)

To provide for detailed input by the CCC, the Committee shall request the Technical Committee to
provide its interpretations and opinions resulting from the work described below on the basis of the
principles listed in paragraph 1. To ensure timely completion of the work programme for
harmonization, such work shall be conducted on a product sector basis, as represented by various
chapters or sections of the Harmonized System (HS) nomenclature.
(i)

Wholly Obtained and Minimal Operations or Processes

The Technical Committee shall develop harmonized definitions of:
-

the goods that are to be considered as being wholly obtained in one country. This work shall
be as detailed as possible;

-

minimal operations or processes that do not by themselves confer origin to a good.

The results of this work shall be submitted to the Committee within three months of receipt of the
request from the Committee.
(ii)

Substantial Transformation - Change in Tariff Classification
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-

The Technical Committee shall consider and elaborate upon, on the basis of the criterion of
substantial transformation, the use of change in tariff subheading or heading when
developing rules of origin for particular products or a product sector and, if appropriate, the
minimum change within the nomenclature that meets this criterion.

-

The Technical Committee shall divide the above work on a product basis taking into account
the chapters or sections of the HS nomenclature, so as to submit results of its work to the
Committee at least on a quarterly basis. The Technical Committee shall complete the above
work within one year and three months from receipt of the request of the Committee.

(iii)

Substantial Transformation - Supplementary Criteria

Upon completion of the work under subparagraph (ii) for each product sector or individual product
category where the exclusive use of the HS nomenclature does not allow for the expression of
substantial transformation, the Technical Committee:
-

shall consider and elaborate upon, on the basis of the criterion of substantial transformation,
the use, in a supplementary or exclusive manner, of other requirements, including ad valorem
percentages8 and/or manufacturing or processing operations9, when developing rules of
origin for particular products or a product sector;

-

may provide explanations for its proposals;

-

shall divide the above work on a product basis taking into account the chapters or sections of
the HS nomenclature, so as to submit results of its work to the Committee at least on a
quarterly basis. The Technical Committee shall complete the above work within two years
and three months of receipt of the request from the Committee.

Role of the Committee
3.

On the basis of the principles listed in paragraph 1:
(a)

the Committee shall consider the interpretations and opinions of the Technical Committee
periodically in accordance with the time-frames provided in subparagraphs (i), (ii) and (iii) of
paragraph 2(c) with a view to endorsing such interpretations and opinions. The Committee may
request the Technical Committee to refine or elaborate its work and/or to develop new approaches.
To assist the Technical Committee, the Committee should provide its reasons for requests for
additional work and, as appropriate, suggest alternative approaches;

(b)

upon completion of all the work identified in subparagraphs (i), (ii) and (iii) of paragraph 2(c), the
Committee shall consider the results in terms of their overall coherence.

Results of the Harmonization Work Programme and Subsequent Work
4.
The Ministerial Conference shall establish the results of the harmonization work programme in an annex as an
integral part of this Agreement.10 The Ministerial Conference shall establish a time-frame for the entry into force of
this annex.

8

If the ad valorem criterion is prescribed, the method for calculating this percentage shall also be indicated in the rules of origin.

9
If the criterion of manufacturing or processing operation is prescribed, the operation that confers origin on the product concerned shall
be precisely specified.
10

At the same time, consideration shall be given to arrangements concerning the settlement of disputes relating to customs classification.
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ANNEX I
TECHNICAL COMMITTEE ON RULES OF ORIGIN
Responsibilities
1.

2.

The ongoing responsibilities of the Technical Committee shall include the following:
(a)

at the request of any member of the Technical Committee, to examine specific technical problems
arising in the day-to-day administration of the rules of origin of Members and to give advisory
opinions on appropriate solutions based upon the facts presented;

(b)

to furnish information and advice on any matters concerning the origin determination of goods as may
be requested by any Member or the Committee;

(c)

to prepare and circulate periodic reports on the technical aspects of the operation and status of this
Agreement; and

(d)

to review annually the technical aspects of the implementation and operation of Parts II and III.

The Technical Committee shall exercise such other responsibilities as the Committee may request of it.

3.
The Technical Committee shall attempt to conclude its work on specific matters, especially those referred to it
by Members or the Committee, in a reasonably short period of time.
Representation
4.
Each Member shall have the right to be represented on the Technical Committee. Each Member may nominate
one delegate and one or more alternates to be its representatives on the Technical Committee. Such a Member so
represented on the Technical Committee is hereinafter referred to as a "member" of the Technical Committee.
Representatives of members of the Technical Committee may be assisted by advisers at meetings of the Technical
Committee. The WTO Secretariat may also attend such meetings with observer status.
5.
Members of the CCC which are not Members of the WTO may be represented at meetings of the Technical
Committee by one delegate and one or more alternates. Such representatives shall attend meetings of the Technical
Committee as observers.
6.
Subject to the approval of the Chairman of the Technical Committee, the Secretary-General of the CCC
(referred to in this Annex as "the Secretary-General") may invite representatives of governments which are neither
Members of the WTO nor members of the CCC and representatives of international governmental and trade
organizations to attend meetings of the Technical Committee as observers.
7.
Nominations of delegates, alternates and advisers to meetings of the Technical Committee shall be made to the
Secretary-General.
Meetings
8.

The Technical Committee shall meet as necessary, but not less than once a year.

Procedures
9.

The Technical Committee shall elect its own Chairman and shall establish its own procedures.
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ANNEX II
COMMON DECLARATION WITH REGARD TO PREFERENTIAL RULES OF ORIGIN
1.
Recognizing that some Members apply preferential rules of origin, distinct from non-preferential rules of
origin, the Members hereby agree as follows.
2.
For the purposes of this Common Declaration, preferential rules of origin shall be defined as those laws,
regulations and administrative determinations of general application applied by any Member to determine whether
goods qualify for preferential treatment under contractual or autonomous trade regimes leading to the granting of tariff
preferences going beyond the application of paragraph 1 of Article I of GATT 1994.
3.

The Members agree to ensure that:
(a)

when they issue administrative determinations of general application, the requirements to be fulfilled
are clearly defined. In particular:
(i)

in cases where the criterion of change of tariff classification is applied, such a preferential
rule of origin, and any exceptions to the rule, must clearly specify the subheadings or
headings within the tariff nomenclature that are addressed by the rule;

(ii)

in cases where the ad valorem percentage criterion is applied, the method for calculating this
percentage shall also be indicated in the preferential rules of origin;

(iii)

in cases where the criterion of manufacturing or processing operation is prescribed, the
operation that confers preferential origin shall be precisely specified;

(b)

their preferential rules of origin are based on a positive standard. Preferential rules of origin that state
what does not confer preferential origin (negative standard) are permissible as part of a clarification of
a positive standard or in individual cases where a positive determination of preferential origin is not
necessary;

(c)

their laws, regulations, judicial decisions and administrative rulings of general application relating to
preferential rules of origin are published as if they were subject to, and in accordance with, the
provisions of paragraph 1 of Article X of GATT 1994;

(d)

upon request of an exporter, importer or any person with a justifiable cause, assessments of the
preferential origin they would accord to a good are issued as soon as possible but no later than 150
days 11 after a request for such an assessment provided that all necessary elements have been
submitted. Requests for such assessments shall be accepted before trade in the good concerned begins
and may be accepted at any later point in time. Such assessments shall remain valid for three years
provided that the facts and conditions, including the preferential rules of origin, under which they
have been made remain comparable. Provided that the parties concerned are informed in advance,
such assessments will no longer be valid when a decision contrary to the assessment is made in a
review as referred to in subparagraph (f). Such assessments shall be made publicly available subject to
the provisions of subparagraph (g);

11

In respect of requests made during the first year from entry into force of the WTO Agreement, Members shall only be required to
issue these assessments as soon as possible.
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(e)

when introducing changes to their preferential rules of origin or new preferential rules of origin, they
shall not apply such changes retroactively as defined in, and without prejudice to, their laws or
regulations;

(f)

any administrative action which they take in relation to the determination of preferential origin is
reviewable promptly by judicial, arbitral or administrative tribunals or procedures, independent of the
authority issuing the determination, which can effect the modification or reversal of the
determination;

(g)

all information that is by nature confidential or that is provided on a confidential basis for the purpose
of the application of preferential rules of origin is treated as strictly confidential by the authorities
concerned, which shall not disclose it without the specific permission of the person or government
providing such information, except to the extent that it may be required to be disclosed in the context
of judicial proceedings.

4.
Members agree to provide to the Secretariat promptly their preferential rules of origin, including a listing of the
preferential arrangements to which they apply, judicial decisions, and administrative rulings of general application
relating to their preferential rules of origin in effect on the date of entry into force of the WTO Agreement for the
Member concerned. Furthermore, Members agree to provide any modifications to their preferential rules of origin or
new preferential rules of origin as soon as possible to the Secretariat. Lists of information received and available with
the Secretariat shall be circulated to the Members by the Secretariat.
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Agreement on Technical Barriers to Trade
Members,
Having regard to the Uruguay Round of Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994;
Recognizing the important contribution that international standards and conformity assessment systems can make
in this regard by improving efficiency of production and facilitating the conduct of international trade;
Desiring therefore to encourage the development of such international standards and conformity assessment
systems;
Desiring however to ensure that technical regulations and standards, including packaging, marking and labelling
requirements, and procedures for assessment of conformity with technical regulations and standards do not create
unnecessary obstacles to international trade;
Recognizing that no country should be prevented from taking measures necessary to ensure the quality of its
exports, or for the protection of human, animal or plant life or health, of the environment, or for the prevention of deceptive
practices, at the levels it considers appropriate, subject to the requirement that they are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail
or a disguised restriction on international trade, and are otherwise in accordance with the provisions of this Agreement;
Recognizing that no country should be prevented from taking measures necessary for the protection of its essential
security interest;
Recognizing the contribution which international standardization can make to the transfer of technology from
developed to developing countries;
Recognizing that developing countries may encounter special difficulties in the formulation and application of
technical regulations and standards and procedures for assessment of conformity with technical regulations and standards,
and desiring to assist them in their endeavours in this regard;
Hereby agree as follows:

Article 1
General Provisions
1.1
General terms for standardization and procedures for assessment of conformity shall normally have the meaning
given to them by definitions adopted within the United Nations system and by international standardizing bodies taking
into account their context and in the light of the object and purpose of this Agreement.
1.2

However, for the purposes of this Agreement the meaning of the terms given in Annex 1 applies.

1.3

All products, including industrial and agricultural products, shall be subject to the provisions of this Agreement.

1.4
Purchasing specifications prepared by governmental bodies for production or consumption requirements of
governmental bodies are not subject to the provisions of this Agreement but are addressed in the Agreement on
Government Procurement, according to its coverage.
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1.5
The provisions of this Agreement do not apply to sanitary and phytosanitary measures as defined in Annex A of
the Agreement on the Application of Sanitary and Phytosanitary Measures.
1.6
All references in this Agreement to technical regulations, standards and conformity assessment procedures shall
be construed to include any amendments thereto and any additions to the rules or the product coverage thereof, except
amendments and additions of an insignificant nature.
TECHNICAL REGULATIONS AND STANDARDS
Article 2
Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies
With respect to their central government bodies:
2.1
Members shall ensure that in respect of technical regulations, products imported from the territory of any Member
shall be accorded treatment no less favourable than that accorded to like products of national origin and to like products
originating in any other country.
2.2
Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the
effect of creating unnecessary obstacles to international trade. For this purpose, technical regulations shall not be more
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create.
Such legitimate objectives are, inter alia: national security requirements; the prevention of deceptive practices; protection
of human health or safety, animal or plant life or health, or the environment. In assessing such risks, relevant elements of
consideration are, inter alia: available scientific and technical information, related processing technology or intended enduses of products.
2.3
Technical regulations shall not be maintained if the circumstances or objectives giving rise to their adoption no
longer exist or if the changed circumstances or objectives can be addressed in a less trade-restrictive manner.
2.4
Where technical regulations are required and relevant international standards exist or their completion is
imminent, Members shall use them, or the relevant parts of them, as a basis for their technical regulations except when
such international standards or relevant parts would be an ineffective or inappropriate means for the fulfilment of the
legitimate objectives pursued, for instance because of fundamental climatic or geographical factors or fundamental
technological problems.
2.5
A Member preparing, adopting or applying a technical regulation which may have a significant effect on trade of
other Members shall, upon the request of another Member, explain the justification for that technical regulation in terms of
the provisions of paragraphs 2 to 4. Whenever a technical regulation is prepared, adopted or applied for one of the
legitimate objectives explicitly mentioned in paragraph 2, and is in accordance with relevant international standards, it shall
be rebuttably presumed not to create an unnecessary obstacle to international trade.
2.6
With a view to harmonizing technical regulations on as wide a basis as possible, Members shall play a full part,
within the limits of their resources, in the preparation by appropriate international standardizing bodies of international
standards for products for which they either have adopted, or expect to adopt, technical regulations.
2.7
Members shall give positive consideration to accepting as equivalent technical regulations of other Members,
even if these regulations differ from their own, provided they are satisfied that these regulations adequately fulfil the
objectives of their own regulations.
2.8
Wherever appropriate, Members shall specify technical regulations based on product requirements in terms of
performance rather than design or descriptive characteristics.
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2.9
Whenever a relevant international standard does not exist or the technical content of a proposed technical
regulation is not in accordance with the technical content of relevant international standards, and if the technical regulation
may have a significant effect on trade of other Members, Members shall:
2.9.1

publish a notice in a publication at an early appropriate stage, in such a manner as to enable interested
parties in other Members to become acquainted with it, that they propose to introduce a particular
technical regulation;

2.9.2

notify other Members through the Secretariat of the products to be covered by the proposed technical
regulation, together with a brief indication of its objective and rationale. Such notifications shall take
place at an early appropriate stage, when amendments can still be introduced and comments taken into
account;

2.9.3

upon request, provide to other Members particulars or copies of the proposed technical regulation and,
whenever possible, identify the parts which in substance deviate from relevant international standards;

2.9.4

without discrimination, allow reasonable time for other Members to make comments in writing, discuss
these comments upon request, and take these written comments and the results of these discussions into
account.

2.10
Subject to the provisions in the lead-in to paragraph 9, where urgent problems of safety, health, environmental
protection or national security arise or threaten to arise for a Member, that Member may omit such of the steps enumerated
in paragraph 9 as it finds necessary, provided that the Member, upon adoption of a technical regulation, shall:
2.10.1

notify immediately other Members through the Secretariat of the particular technical regulation and the
products covered, with a brief indication of the objective and the rationale of the technical regulation,
including the nature of the urgent problems;

2.10.2

upon request, provide other Members with copies of the technical regulation;

2.10.3

without discrimination, allow other Members to present their comments in writing, discuss these
comments upon request, and take these written comments and the results of these discussions into
account.

2.11
Members shall ensure that all technical regulations which have been adopted are published promptly or otherwise
made available in such a manner as to enable interested parties in other Members to become acquainted with them.
2.12
Except in those urgent circumstances referred to in paragraph 10, Members shall allow a reasonable interval
between the publication of technical regulations and their entry into force in order to allow time for producers in exporting
Members, and particularly in developing country Members, to adapt their products or methods of production to the
requirements of the importing Member.
Article 3
Preparation, Adoption and Application of Technical Regulations
by Local Government Bodies and Non-Governmental Bodies
With respect to their local government and non-governmental bodies within their territories:
3.1
Members shall take such reasonable measures as may be available to them to ensure compliance by such bodies
with the provisions of Article 2, with the exception of the obligation to notify as referred to in paragraphs 9.2 and 10.1 of
Article 2.
3.2
Members shall ensure that the technical regulations of local governments on the level directly below that of the
central government in Members are notified in accordance with the provisions of paragraphs 9.2 and 10.1 of Article 2,
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noting that notification shall not be required for technical regulations the technical content of which is substantially the
same as that of previously notified technical regulations of central government bodies of the Member concerned.
3.3
Members may require contact with other Members, including the notifications, provision of information,
comments and discussions referred to in paragraphs 9 and 10 of Article 2, to take place through the central government.
3.4
Members shall not take measures which require or encourage local government bodies or non-governmental
bodies within their territories to act in a manner inconsistent with the provisions of Article 2.
3.5
Members are fully responsible under this Agreement for the observance of all provisions of Article 2. Members
shall formulate and implement positive measures and mechanisms in support of the observance of the provisions of
Article 2 by other than central government bodies.
Article 4
Preparation, Adoption and Application
of Standards
4.1
Members shall ensure that their central government standardizing bodies accept and comply with the Code of
Good Practice for the Preparation, Adoption and Application of Standards in Annex 3 to this Agreement (referred to in this
Agreement as the "Code of Good Practice"). They shall take such reasonable measures as may be available to them to
ensure that local government and non-governmental standardizing bodies within their territories, as well as regional
standardizing bodies of which they or one or more bodies within their territories are members, accept and comply with this
Code of Good Practice. In addition, Members shall not take measures which have the effect of, directly or indirectly,
requiring or encouraging such standardizing bodies to act in a manner inconsistent with the Code of Good Practice. The
obligations of Members with respect to compliance of standardizing bodies with the provisions of the Code of Good
Practice shall apply irrespective of whether or not a standardizing body has accepted the Code of Good Practice.
4.2
Standardizing bodies that have accepted and are complying with the Code of Good Practice shall be
acknowledged by the Members as complying with the principles of this Agreement.
CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS
Article 5
Procedures for Assessment of Conformity by Central Government Bodies
5.1
Members shall ensure that, in cases where a positive assurance of conformity with technical regulations or
standards is required, their central government bodies apply the following provisions to products originating in the
territories of other Members:
5.1.1

conformity assessment procedures are prepared, adopted and applied so as to grant access for suppliers
of like products originating in the territories of other Members under conditions no less favourable than
those accorded to suppliers of like products of national origin or originating in any other country, in a
comparable situation; access entails suppliers' right to an assessment of conformity under the rules of the
procedure, including, when foreseen by this procedure, the possibility to have conformity assessment
activities undertaken at the site of facilities and to receive the mark of the system;

5.1.2

conformity assessment procedures are not prepared, adopted or applied with a view to or with the effect
of creating unnecessary obstacles to international trade. This means, inter alia, that conformity
assessment procedures shall not be more strict or be applied more strictly than is necessary to give the
importing Member adequate confidence that products conform with the applicable technical regulations
or standards, taking account of the risks non-conformity would create.
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5.2

When implementing the provisions of paragraph 1, Members shall ensure that:
5.2.1

conformity assessment procedures are undertaken and completed as expeditiously as possible and in a no
less favourable order for products originating in the territories of other Members than for like domestic
products;

5.2.2

the standard processing period of each conformity assessment procedure is published or that the
anticipated processing period is communicated to the applicant upon request; when receiving an
application, the competent body promptly examines the completeness of the documentation and informs
the applicant in a precise and complete manner of all deficiencies; the competent body transmits as soon
as possible the results of the assessment in a precise and complete manner to the applicant so that
corrective action may be taken if necessary; even when the application has deficiencies, the competent
body proceeds as far as practicable with the conformity assessment if the applicant so requests; and that,
upon request, the applicant is informed of the stage of the procedure, with any delay being explained;

5.2.3

information requirements are limited to what is necessary to assess conformity and determine fees;

5.2.4

the confidentiality of information about products originating in the territories of other Members arising
from or supplied in connection with such conformity assessment procedures is respected in the same
way as for domestic products and in such a manner that legitimate commercial interests are protected;

5.2.5

any fees imposed for assessing the conformity of products originating in the territories of other Members
are equitable in relation to any fees chargeable for assessing the conformity of like products of national
origin or originating in any other country, taking into account communication, transportation and other
costs arising from differences between location of facilities of the applicant and the conformity
assessment body;

5.2.6

the siting of facilities used in conformity assessment procedures and the selection of samples are not
such as to cause unnecessary inconvenience to applicants or their agents;

5.2.7

whenever specifications of a product are changed subsequent to the determination of its conformity to
the applicable technical regulations or standards, the conformity assessment procedure for the modified
product is limited to what is necessary to determine whether adequate confidence exists that the product
still meets the technical regulations or standards concerned;

5.2.8

a procedure exists to review complaints concerning the operation of a conformity assessment procedure
and to take corrective action when a complaint is justified.

5.3
Nothing in paragraphs 1 and 2 shall prevent Members from carrying out reasonable spot checks within their
territories.
5.4
In cases where a positive assurance is required that products conform with technical regulations or standards, and
relevant guides or recommendations issued by international standardizing bodies exist or their completion is imminent,
Members shall ensure that central government bodies use them, or the relevant parts of them, as a basis for their
conformity assessment procedures, except where, as duly explained upon request, such guides or recommendations or
relevant parts are inappropriate for the Members concerned, for, inter alia, such reasons as: national security requirements;
the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the
environment; fundamental climatic or other geographical factors; fundamental technological or infrastructural problems.
5.5
With a view to harmonizing conformity assessment procedures on as wide a basis as possible, Members shall play
a full part, within the limits of their resources, in the preparation by appropriate international standardizing bodies of guides
and recommendations for conformity assessment procedures.
5.6
Whenever a relevant guide or recommendation issued by an international standardizing body does not exist or the
technical content of a proposed conformity assessment procedure is not in accordance with relevant guides and
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recommendations issued by international standardizing bodies, and if the conformity assessment procedure may have a
significant effect on trade of other Members, Members shall:
5.6.1

publish a notice in a publication at an early appropriate stage, in such a manner as to enable interested
parties in other Members to become acquainted with it, that they propose to introduce a particular
conformity assessment procedure;

5.6.2

notify other Members through the Secretariat of the products to be covered by the proposed conformity
assessment procedure, together with a brief indication of its objective and rationale. Such notifications
shall take place at an early appropriate stage, when amendments can still be introduced and comments
taken into account;

5.6.3

upon request, provide to other Members particulars or copies of the proposed procedure and, whenever
possible, identify the parts which in substance deviate from relevant guides or recommendations issued
by international standardizing bodies;

5.6.4

without discrimination, allow reasonable time for other Members to make comments in writing, discuss
these comments upon request, and take these written comments and the results of these discussions into
account.

5.7
Subject to the provisions in the lead-in to paragraph 6, where urgent problems of safety, health, environmental
protection or national security arise or threaten to arise for a Member, that Member may omit such of the steps enumerated
in paragraph 6 as it finds necessary, provided that the Member, upon adoption of the procedure, shall:
5.7.1

notify immediately other Members through the Secretariat of the particular procedure and the products
covered, with a brief indication of the objective and the rationale of the procedure, including the nature
of the urgent problems;

5.7.2

upon request, provide other Members with copies of the rules of the procedure;

5.7.3

without discrimination, allow other Members to present their comments in writing, discuss these
comments upon request, and take these written comments and the results of these discussions into
account.

5.8
Members shall ensure that all conformity assessment procedures which have been adopted are published promptly
or otherwise made available in such a manner as to enable interested parties in other Members to become acquainted with
them.
5.9
Except in those urgent circumstances referred to in paragraph 7, Members shall allow a reasonable interval
between the publication of requirements concerning conformity assessment procedures and their entry into force in order to
allow time for producers in exporting Members, and particularly in developing country Members, to adapt their products or
methods of production to the requirements of the importing Member.
Article 6
Recognition of Conformity Assessment by Central Government Bodies
With respect to their central government bodies:
6.1
Without prejudice to the provisions of paragraphs 3 and 4, Members shall ensure, whenever possible, that results
of conformity assessment procedures in other Members are accepted, even when those procedures differ from their own,
provided they are satisfied that those procedures offer an assurance of conformity with applicable technical regulations or
standards equivalent to their own procedures. It is recognized that prior consultations may be necessary in order to arrive
at a mutually satisfactory understanding regarding, in particular:
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6.1.1

adequate and enduring technical competence of the relevant conformity assessment bodies in the
exporting Member, so that confidence in the continued reliability of their conformity assessment results
can exist; in this regard, verified compliance, for instance through accreditation, with relevant guides or
recommendations issued by international standardizing bodies shall be taken into account as an
indication of adequate technical competence;

6.1.2

limitation of the acceptance of conformity assessment results to those produced by designated bodies in
the exporting Member.

6.2
Members shall ensure that their conformity assessment procedures permit, as far as practicable, the
implementation of the provisions in paragraph 1.
6.3
Members are encouraged, at the request of other Members, to be willing to enter into negotiations for the
conclusion of agreements for the mutual recognition of results of each other's conformity assessment procedures.
Members may require that such agreements fulfil the criteria of paragraph 1 and give mutual satisfaction regarding their
potential for facilitating trade in the products concerned.
6.4
Members are encouraged to permit participation of conformity assessment bodies located in the territories of
other Members in their conformity assessment procedures under conditions no less favourable than those accorded to
bodies located within their territory or the territory of any other country.
Article 7
Procedures for Assessment of Conformity by Local Government Bodies
With respect to their local government bodies within their territories:
7.1
Members shall take such reasonable measures as may be available to them to ensure compliance by such bodies
with the provisions of Articles 5 and 6, with the exception of the obligation to notify as referred to in paragraphs 6.2 and
7.1 of Article 5.
7.2
Members shall ensure that the conformity assessment procedures of local governments on the level directly below
that of the central government in Members are notified in accordance with the provisions of paragraphs 6.2 and 7.1 of
Article 5, noting that notifications shall not be required for conformity assessment procedures the technical content of
which is substantially the same as that of previously notified conformity assessment procedures of central government
bodies of the Members concerned.
7.3
Members may require contact with other Members, including the notifications, provision of information,
comments and discussions referred to in paragraphs 6 and 7 of Article 5, to take place through the central government.
7.4
Members shall not take measures which require or encourage local government bodies within their territories to
act in a manner inconsistent with the provisions of Articles 5 and 6.
7.5
Members are fully responsible under this Agreement for the observance of all provisions of Articles 5 and 6.
Members shall formulate and implement positive measures and mechanisms in support of the observance of the provisions
of Articles 5 and 6 by other than central government bodies.
Article 8
Procedures for Assessment of Conformity by Non-Governmental Bodies
8.1
Members shall take such reasonable measures as may be available to them to ensure that non-governmental
bodies within their territories which operate conformity assessment procedures comply with the provisions of Articles 5
and 6, with the exception of the obligation to notify proposed conformity assessment procedures. In addition, Members
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shall not take measures which have the effect of, directly or indirectly, requiring or encouraging such bodies to act in a
manner inconsistent with the provisions of Articles 5 and 6.
8.2
Members shall ensure that their central government bodies rely on conformity assessment procedures operated by
non-governmental bodies only if these latter bodies comply with the provisions of Articles 5 and 6, with the exception of
the obligation to notify proposed conformity assessment procedures.
Article 9
International and Regional Systems
9.1
Where a positive assurance of conformity with a technical regulation or standard is required, Members shall,
wherever practicable, formulate and adopt international systems for conformity assessment and become members thereof
or participate therein.
9.2
Members shall take such reasonable measures as may be available to them to ensure that international and
regional systems for conformity assessment in which relevant bodies within their territories are members or participants
comply with the provisions of Articles 5 and 6. In addition, Members shall not take any measures which have the effect of,
directly or indirectly, requiring or encouraging such systems to act in a manner inconsistent with any of the provisions of
Articles 5 and 6.
9.3
Members shall ensure that their central government bodies rely on international or regional conformity
assessment systems only to the extent that these systems comply with the provisions of Articles 5 and 6, as applicable.
INFORMATION AND ASSISTANCE
Article 10
Information About Technical Regulations, Standards and
Conformity Assessment Procedures
10.1
Each Member shall ensure that an enquiry point exists which is able to answer all reasonable enquiries from other
Members and interested parties in other Members as well as to provide the relevant documents regarding:
10.1.1

any technical regulations adopted or proposed within its territory by central or local government bodies,
by non-governmental bodies which have legal power to enforce a technical regulation, or by regional
standardizing bodies of which such bodies are members or participants;

10.1.2

any standards adopted or proposed within its territory by central or local government bodies, or by
regional standardizing bodies of which such bodies are members or participants;

10.1.3

any conformity assessment procedures, or proposed conformity assessment procedures, which are
operated within its territory by central or local government bodies, or by non-governmental bodies which
have legal power to enforce a technical regulation, or by regional bodies of which such bodies are
members or participants;

10.1.4

the membership and participation of the Member, or of relevant central or local government bodies
within its territory, in international and regional standardizing bodies and conformity assessment
systems, as well as in bilateral and multilateral arrangements within the scope of this Agreement; it shall
also be able to provide reasonable information on the provisions of such systems and arrangements;

10.1.5

the location of notices published pursuant to this Agreement, or the provision of information as to where
such information can be obtained; and
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10.1.6

the location of the enquiry points mentioned in paragraph 3.

10.2
If, however, for legal or administrative reasons more than one enquiry point is established by a Member, that
Member shall provide to the other Members complete and unambiguous information on the scope of responsibility of each
of these enquiry points. In addition, that Member shall ensure that any enquiries addressed to an incorrect enquiry point
shall promptly be conveyed to the correct enquiry point.
10.3
Each Member shall take such reasonable measures as may be available to it to ensure that one or more enquiry
points exist which are able to answer all reasonable enquiries from other Members and interested parties in other Members
as well as to provide the relevant documents or information as to where they can be obtained regarding:
10.3.1

any standards adopted or proposed within its territory by non-governmental standardizing bodies, or by
regional standardizing bodies of which such bodies are members or participants; and

10.3.2

any conformity assessment procedures, or proposed conformity assessment procedures, which are
operated within its territory by non-governmental bodies, or by regional bodies of which such bodies are
members or participants;

10.3.3

the membership and participation of relevant non-governmental bodies within its territory in
international and regional standardizing bodies and conformity assessment systems, as well as in
bilateral and multilateral arrangements within the scope of this Agreement; they shall also be able to
provide reasonable information on the provisions of such systems and arrangements.

10.4
Members shall take such reasonable measures as may be available to them to ensure that where copies of
documents are requested by other Members or by interested parties in other Members, in accordance with the provisions of
this Agreement, they are supplied at an equitable price (if any) which shall, apart from the real cost of delivery, be the same
for the nationals12 of the Member concerned or of any other Member.
10.5
Developed country Members shall, if requested by other Members, provide, in English, French or Spanish,
translations of the documents covered by a specific notification or, in case of voluminous documents, of summaries of such
documents.
10.6
The Secretariat shall, when it receives notifications in accordance with the provisions of this Agreement, circulate
copies of the notifications to all Members and interested international standardizing and conformity assessment bodies, and
draw the attention of developing country Members to any notifications relating to products of particular interest to them.
10.7
Whenever a Member has reached an agreement with any other country or countries on issues related to technical
regulations, standards or conformity assessment procedures which may have a significant effect on trade, at least one
Member party to the agreement shall notify other Members through the Secretariat of the products to be covered by the
agreement and include a brief description of the agreement. Members concerned are encouraged to enter, upon request,
into consultations with other Members for the purposes of concluding similar agreements or of arranging for their
participation in such agreements.
10.8

Nothing in this Agreement shall be construed as requiring:
10.8.1

the publication of texts other than in the language of the Member;

10.8.2

the provision of particulars or copies of drafts other than in the language of the Member except as stated
in paragraph 5; or

10.8.3

Members to furnish any information, the disclosure of which they consider contrary to their essential
security interests.

12

"Nationals" here shall be deemed, in the case of a separate customs territory Member of the WTO, to mean persons, natural or legal,
who are domiciled or who have a real and effective industrial or commercial establishment in that customs territory.
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10.9

Notifications to the Secretariat shall be in English, French or Spanish.

10.10 Members shall designate a single central government authority that is responsible for the implementation on the
national level of the provisions concerning notification procedures under this Agreement except those included in Annex 3.
10.11 If, however, for legal or administrative reasons the responsibility for notification procedures is divided among two
or more central government authorities, the Member concerned shall provide to the other Members complete and
unambiguous information on the scope of responsibility of each of these authorities.
Article 11
Technical Assistance to Other Members
11.1
Members shall, if requested, advise other Members, especially the developing country Members, on the
preparation of technical regulations.
11.2
Members shall, if requested, advise other Members, especially the developing country Members, and shall grant
them technical assistance on mutually agreed terms and conditions regarding the establishment of national standardizing
bodies, and participation in the international standardizing bodies, and shall encourage their national standardizing bodies
to do likewise.
11.3
Members shall, if requested, take such reasonable measures as may be available to them to arrange for the
regulatory bodies within their territories to advise other Members, especially the developing country Members, and shall
grant them technical assistance on mutually agreed terms and conditions regarding:
11.3.1

the establishment of regulatory bodies, or bodies for the assessment of conformity with technical
regulations; and

11.3.2

the methods by which their technical regulations can best be met.

11.4
Members shall, if requested, take such reasonable measures as may be available to them to arrange for advice to
be given to other Members, especially the developing country Members, and shall grant them technical assistance on
mutually agreed terms and conditions regarding the establishment of bodies for the assessment of conformity with
standards adopted within the territory of the requesting Member.
11.5
Members shall, if requested, advise other Members, especially the developing country Members, and shall grant
them technical assistance on mutually agreed terms and conditions regarding the steps that should be taken by their
producers if they wish to have access to systems for conformity assessment operated by governmental or nongovernmental bodies within the territory of the Member receiving the request.
11.6
Members which are members or participants of international or regional systems for conformity assessment shall,
if requested, advise other Members, especially the developing country Members, and shall grant them technical assistance
on mutually agreed terms and conditions regarding the establishment of the institutions and legal framework which would
enable them to fulfil the obligations of membership or participation in such systems.
11.7
Members shall, if so requested, encourage bodies within their territories which are members or participants of
international or regional systems for conformity assessment to advise other Members, especially the developing country
Members, and should consider requests for technical assistance from them regarding the establishment of the institutions
which would enable the relevant bodies within their territories to fulfil the obligations of membership or participation.
11.8
In providing advice and technical assistance to other Members in terms of paragraphs 1 to 7, Members shall give
priority to the needs of the least-developed country Members.
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Article 12
Special and Differential Treatment of Developing Country Members
12.1
Members shall provide differential and more favourable treatment to developing country Members to this
Agreement, through the following provisions as well as through the relevant provisions of other Articles of this Agreement.
12.2
Members shall give particular attention to the provisions of this Agreement concerning developing country
Members' rights and obligations and shall take into account the special development, financial and trade needs of
developing country Members in the implementation of this Agreement, both nationally and in the operation of this
Agreement's institutional arrangements.
12.3
Members shall, in the preparation and application of technical regulations, standards and conformity assessment
procedures, take account of the special development, financial and trade needs of developing country Members, with a
view to ensuring that such technical regulations, standards and conformity assessment procedures do not create
unnecessary obstacles to exports from developing country Members.
12.4
Members recognize that, although international standards, guides or recommendations may exist, in their
particular technological and socio-economic conditions, developing country Members adopt certain technical regulations,
standards or conformity assessment procedures aimed at preserving indigenous technology and production methods and
processes compatible with their development needs. Members therefore recognize that developing country Members
should not be expected to use international standards as a basis for their technical regulations or standards, including test
methods, which are not appropriate to their development, financial and trade needs.
12.5
Members shall take such reasonable measures as may be available to them to ensure that international
standardizing bodies and international systems for conformity assessment are organized and operated in a way which
facilitates active and representative participation of relevant bodies in all Members, taking into account the special
problems of developing country Members.
12.6
Members shall take such reasonable measures as may be available to them to ensure that international
standardizing bodies, upon request of developing country Members, examine the possibility of, and, if practicable, prepare
international standards concerning products of special interest to developing country Members.
12.7
Members shall, in accordance with the provisions of Article 11, provide technical assistance to developing
country Members to ensure that the preparation and application of technical regulations, standards and conformity
assessment procedures do not create unnecessary obstacles to the expansion and diversification of exports from developing
country Members. In determining the terms and conditions of the technical assistance, account shall be taken of the stage
of development of the requesting Members and in particular of the least-developed country Members.
12.8
It is recognized that developing country Members may face special problems, including institutional and
infrastructural problems, in the field of preparation and application of technical regulations, standards and conformity
assessment procedures. It is further recognized that the special development and trade needs of developing country
Members, as well as their stage of technological development, may hinder their ability to discharge fully their obligations
under this Agreement. Members, therefore, shall take this fact fully into account. Accordingly, with a view to ensuring
that developing country Members are able to comply with this Agreement, the Committee on Technical Barriers to Trade
provided for in Article 13 (referred to in this Agreement as the "Committee") is enabled to grant, upon request, specified,
time-limited exceptions in whole or in part from obligations under this Agreement. When considering such requests the
Committee shall take into account the special problems, in the field of preparation and application of technical regulations,
standards and conformity assessment procedures, and the special development and trade needs of the developing country
Member, as well as its stage of technological development, which may hinder its ability to discharge fully its obligations
under this Agreement. The Committee shall, in particular, take into account the special problems of the least-developed
country Members.
12.9
During consultations, developed country Members shall bear in mind the special difficulties experienced by
developing country Members in formulating and implementing standards and technical regulations and conformity
assessment procedures, and in their desire to assist developing country Members with their efforts in this direction,
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developed country Members shall take account of the special needs of the former in regard to financing, trade and
development.
12.10 The Committee shall examine periodically the special and differential treatment, as laid down in this Agreement,
granted to developing country Members on national and international levels.
INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT
Article 13
The Committee on Technical Barriers to Trade
13.1
A Committee on Technical Barriers to Trade is hereby established, and shall be composed of representatives from
each of the Members. The Committee shall elect its own Chairman and shall meet as necessary, but no less than once a
year, for the purpose of affording Members the opportunity of consulting on any matters relating to the operation of this
Agreement or the furtherance of its objectives, and shall carry out such responsibilities as assigned to it under this
Agreement or by the Members.
13.2
The Committee shall establish working parties or other bodies as may be appropriate, which shall carry out such
responsibilities as may be assigned to them by the Committee in accordance with the relevant provisions of this
Agreement.
13.3
It is understood that unnecessary duplication should be avoided between the work under this Agreement and that
of governments in other technical bodies. The Committee shall examine this problem with a view to minimizing such
duplication.
Article 14
Consultation and Dispute Settlement
14.1
Consultations and the settlement of disputes with respect to any matter affecting the operation of this Agreement
shall take place under the auspices of the Dispute Settlement Body and shall follow, mutatis mutandis, the provisions of
Articles XXII and XXIII of GATT 1994, as elaborated and applied by the Dispute Settlement Understanding.
14.2
At the request of a party to a dispute, or at its own initiative, a panel may establish a technical expert group to
assist in questions of a technical nature, requiring detailed consideration by experts.
14.3

Technical expert groups shall be governed by the procedures of Annex 2.

14.4
The dispute settlement provisions set out above can be invoked in cases where a Member considers that another
Member has not achieved satisfactory results under Articles 3, 4, 7, 8 and 9 and its trade interests are significantly affected.
In this respect, such results shall be equivalent to those as if the body in question were a Member.
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FINAL PROVISIONS
Article 15
Final Provisions
Reservations
15.1
Reservations may not be entered in respect of any of the provisions of this Agreement without the consent of the
other Members.
Review
15.2
Each Member shall, promptly after the date on which the WTO Agreement enters into force for it, inform the
Committee of measures in existence or taken to ensure the implementation and administration of this Agreement. Any
changes of such measures thereafter shall also be notified to the Committee.
15.3
The Committee shall review annually the implementation and operation of this Agreement taking into account the
objectives thereof.
15.4
Not later than the end of the third year from the date of entry into force of the WTO Agreement and at the end of
each three-year period thereafter, the Committee shall review the operation and implementation of this Agreement,
including the provisions relating to transparency, with a view to recommending an adjustment of the rights and obligations
of this Agreement where necessary to ensure mutual economic advantage and balance of rights and obligations, without
prejudice to the provisions of Article 12. Having regard, inter alia, to the experience gained in the implementation of the
Agreement, the Committee shall, where appropriate, submit proposals for amendments to the text of this Agreement to the
Council for Trade in Goods.
Annexes
15.5

The annexes to this Agreement constitute an integral part thereof.
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ANNEX 1
TERMS AND THEIR DEFINITIONS FOR THE
PURPOSE OF THIS AGREEMENT
The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991, General Terms and Their Definitions
Concerning Standardization and Related Activities, shall, when used in this Agreement, have the same meaning as given in
the definitions in the said Guide taking into account that services are excluded from the coverage of this Agreement.
For the purpose of this Agreement, however, the following definitions shall apply:
1.

Technical regulation

Document which lays down product characteristics or their related processes and production methods, including
the applicable administrative provisions, with which compliance is mandatory. It may also include or deal exclusively with
terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production
method.
Explanatory note
The definition in ISO/IEC Guide 2 is not self-contained, but based on the so-called "building block" system.
2.

Standard

Document approved by a recognized body, that provides, for common and repeated use, rules, guidelines or
characteristics for products or related processes and production methods, with which compliance is not mandatory. It may
also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to
a product, process or production method.
Explanatory note
The terms as defined in ISO/IEC Guide 2 cover products, processes and services. This Agreement deals only
with technical regulations, standards and conformity assessment procedures related to products or processes and
production methods. Standards as defined by ISO/IEC Guide 2 may be mandatory or voluntary. For the purpose
of this Agreement standards are defined as voluntary and technical regulations as mandatory documents.
Standards prepared by the international standardization community are based on consensus. This Agreement
covers also documents that are not based on consensus.
3.

Conformity assessment procedures

Any procedure used, directly or indirectly, to determine that relevant requirements in technical regulations or
standards are fulfilled.
Explanatory note
Conformity assessment procedures include, inter alia, procedures for sampling, testing and inspection;
evaluation, verification and assurance of conformity; registration, accreditation and approval as well as their
combinations.
4.

International body or system
Body or system whose membership is open to the relevant bodies of at least all Members.
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5.

Regional body or system
Body or system whose membership is open to the relevant bodies of only some of the Members.

6.

Central government body

Central government, its ministries and departments or any body subject to the control of the central government in
respect of the activity in question.
Explanatory note:
In the case of the European Communities the provisions governing central government bodies apply. However,
regional bodies or conformity assessment systems may be established within the European Communities, and in
such cases would be subject to the provisions of this Agreement on regional bodies or conformity assessment
systems.
7.

Local government body

Government other than a central government (e.g. states, provinces, Länder, cantons, municipalities, etc.), its
ministries or departments or any body subject to the control of such a government in respect of the activity in question.
8.

Non-governmental body

Body other than a central government body or a local government body, including a non-governmental body
which has legal power to enforce a technical regulation.
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ANNEX 2
TECHNICAL EXPERT GROUPS
The following procedures shall apply to technical expert groups established in accordance with the provisions of
Article 14.
1.
Technical expert groups are under the panel's authority. Their terms of reference and detailed working procedures
shall be decided by the panel, and they shall report to the panel.
2.
Participation in technical expert groups shall be restricted to persons of professional standing and experience in
the field in question.
3.
Citizens of parties to the dispute shall not serve on a technical expert group without the joint agreement of the
parties to the dispute, except in exceptional circumstances when the panel considers that the need for specialized scientific
expertise cannot be fulfilled otherwise. Government officials of parties to the dispute shall not serve on a technical expert
group. Members of technical expert groups shall serve in their individual capacities and not as government representatives,
nor as representatives of any organization. Governments or organizations shall therefore not give them instructions with
regard to matters before a technical expert group.
4.
Technical expert groups may consult and seek information and technical advice from any source they deem
appropriate. Before a technical expert group seeks such information or advice from a source within the jurisdiction of a
Member, it shall inform the government of that Member. Any Member shall respond promptly and fully to any request by
a technical expert group for such information as the technical expert group considers necessary and appropriate.
5.
The parties to a dispute shall have access to all relevant information provided to a technical expert group, unless it
is of a confidential nature. Confidential information provided to the technical expert group shall not be released without
formal authorization from the government, organization or person providing the information. Where such information is
requested from the technical expert group but release of such information by the technical expert group is not authorized, a
non-confidential summary of the information will be provided by the government, organization or person supplying the
information.
6.
The technical expert group shall submit a draft report to the Members concerned with a view to obtaining their
comments, and taking them into account, as appropriate, in the final report, which shall also be circulated to the Members
concerned when it is submitted to the panel.
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ANNEX 3
CODE OF GOOD PRACTICE FOR THE PREPARATION, ADOPTION AND
APPLICATION OF STANDARDS
General Provisions
A.

For the purposes of this Code the definitions in Annex 1 of this Agreement shall apply.

B.
This Code is open to acceptance by any standardizing body within the territory of a Member of the WTO,
whether a central government body, a local government body, or a non-governmental body; to any governmental regional
standardizing body one or more members of which are Members of the WTO; and to any non-governmental regional
standardizing body one or more members of which are situated within the territory of a Member of the WTO (referred to in
this Code collectively as "standardizing bodies" and individually as "the standardizing body").
C.
Standardizing bodies that have accepted or withdrawn from this Code shall notify this fact to the ISO/IEC
Information Centre in Geneva. The notification shall include the name and address of the body concerned and the scope of
its current and expected standardization activities. The notification may be sent either directly to the ISO/IEC Information
Centre, or through the national member body of ISO/IEC or, preferably, through the relevant national member or
international affiliate of ISONET, as appropriate.
SUBSTANTIVE PROVISIONS
D.
In respect of standards, the standardizing body shall accord treatment to products originating in the territory of
any other Member of the WTO no less favourable than that accorded to like products of national origin and to like products
originating in any other country.
E.
The standardizing body shall ensure that standards are not prepared, adopted or applied with a view to, or with the
effect of, creating unnecessary obstacles to international trade.
F.
Where international standards exist or their completion is imminent, the standardizing body shall use them, or the
relevant parts of them, as a basis for the standards it develops, except where such international standards or relevant parts
would be ineffective or inappropriate, for instance, because of an insufficient level of protection or fundamental climatic or
geographical factors or fundamental technological problems.
G.
With a view to harmonizing standards on as wide a basis as possible, the standardizing body shall, in an
appropriate way, play a full part, within the limits of its resources, in the preparation by relevant international standardizing
bodies of international standards regarding subject matter for which it either has adopted, or expects to adopt, standards.
For standardizing bodies within the territory of a Member, participation in a particular international standardization activity
shall, whenever possible, take place through one delegation representing all standardizing bodies in the territory that have
adopted, or expect to adopt, standards for the subject matter to which the international standardization activity relates.
H.
The standardizing body within the territory of a Member shall make every effort to avoid duplication of, or
overlap with, the work of other standardizing bodies in the national territory or with the work of relevant international or
regional standardizing bodies. They shall also make every effort to achieve a national consensus on the standards they
develop. Likewise the regional standardizing body shall make every effort to avoid duplication of, or overlap with, the
work of relevant international standardizing bodies.
I.
Wherever appropriate, the standardizing body shall specify standards based on product requirements in terms of
performance rather than design or descriptive characteristics.
J.
At least once every six months, the standardizing body shall publish a work programme containing its name and
address, the standards it is currently preparing and the standards which it has adopted in the preceding period. A standard
is under preparation from the moment a decision has been taken to develop a standard until that standard has been adopted.
The titles of specific draft standards shall, upon request, be provided in English, French or Spanish. A notice of the
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existence of the work programme shall be published in a national or, as the case may be, regional publication of
standardization activities.
The work programme shall for each standard indicate, in accordance with any ISONET rules, the classification
relevant to the subject matter, the stage attained in the standard's development, and the references of any international
standards taken as a basis. No later than at the time of publication of its work programme, the standardizing body shall
notify the existence thereof to the ISO/IEC Information Centre in Geneva.
The notification shall contain the name and address of the standardizing body, the name and issue of the
publication in which the work programme is published, the period to which the work programme applies, its price (if any),
and how and where it can be obtained. The notification may be sent directly to the ISO/IEC Information Centre, or,
preferably, through the relevant national member or international affiliate of ISONET, as appropriate.
K.
The national member of ISO/IEC shall make every effort to become a member of ISONET or to appoint another
body to become a member as well as to acquire the most advanced membership type possible for the ISONET member.
Other standardizing bodies shall make every effort to associate themselves with the ISONET member.
L.
Before adopting a standard, the standardizing body shall allow a period of at least 60 days for the submission of
comments on the draft standard by interested parties within the territory of a Member of the WTO. This period may,
however, be shortened in cases where urgent problems of safety, health or environment arise or threaten to arise. No later
than at the start of the comment period, the standardizing body shall publish a notice announcing the period for
commenting in the publication referred to in paragraph J. Such notification shall include, as far as practicable, whether the
draft standard deviates from relevant international standards.
M.
On the request of any interested party within the territory of a Member of the WTO, the standardizing body shall
promptly provide, or arrange to provide, a copy of a draft standard which it has submitted for comments. Any fees charged
for this service shall, apart from the real cost of delivery, be the same for foreign and domestic parties.
N.
The standardizing body shall take into account, in the further processing of the standard, the comments received
during the period for commenting. Comments received through standardizing bodies that have accepted this Code of Good
Practice shall, if so requested, be replied to as promptly as possible. The reply shall include an explanation why a deviation
from relevant international standards is necessary.
O.

Once the standard has been adopted, it shall be promptly published.

P.
On the request of any interested party within the territory of a Member of the WTO, the standardizing body shall
promptly provide, or arrange to provide, a copy of its most recent work programme or of a standard which it produced.
Any fees charged for this service shall, apart from the real cost of delivery, be the same for foreign and domestic parties.
Q.
The standardizing body shall afford sympathetic consideration to, and adequate opportunity for, consultation
regarding representations with respect to the operation of this Code presented by standardizing bodies that have accepted
this Code of Good Practice. It shall make an objective effort to solve any complaints.
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Agreement on the Application of Sanitary and Phytosanitary
Measures
Members,
Reaffirming that no Member should be prevented from adopting or enforcing measures necessary to
protect human, animal or plant life or health, subject to the requirement that these measures are not applied in
a manner which would constitute a means of arbitrary or unjustifiable discrimination between Members where
the same conditions prevail or a disguised restriction on international trade;
Desiring to improve the human health, animal health and phytosanitary situation in all Members;
Noting that sanitary and phytosanitary measures are often applied on the basis of bilateral agreements
or protocols;
Desiring the establishment of a multilateral framework of rules and disciplines to guide the
development, adoption and enforcement of sanitary and phytosanitary measures in order to minimize their
negative effects on trade;
Recognizing the important contribution that international standards, guidelines and recommendations
can make in this regard;
Desiring to further the use of harmonized sanitary and phytosanitary measures between Members, on
the basis of international standards, guidelines and recommendations developed by the relevant international
organizations, including the Codex Alimentarius Commission, the International Office of Epizootics, and the
relevant international and regional organizations operating within the framework of the International Plant
Protection Convention, without requiring Members to change their appropriate level of protection of human,
animal or plant life or health;
Recognizing that developing country Members may encounter special difficulties in complying with
the sanitary or phytosanitary measures of importing Members, and as a consequence in access to markets, and
also in the formulation and application of sanitary or phytosanitary measures in their own territories, and
desiring to assist them in their endeavours in this regard;
Desiring therefore to elaborate rules for the application of the provisions of GATT 1994 which relate
to the use of sanitary or phytosanitary measures, in particular the provisions of Article XX(b)13;
Hereby agree as follows:

13

In this Agreement, reference to Article XX(b) includes also the chapeau of that Article.

Article 1
General Provisions
1.
This Agreement applies to all sanitary and phytosanitary measures which may, directly or indirectly,
affect international trade. Such measures shall be developed and applied in accordance with the provisions of
this Agreement.
2.

For the purposes of this Agreement, the definitions provided in Annex A shall apply.

3.

The annexes are an integral part of this Agreement.

4.
Nothing in this Agreement shall affect the rights of Members under the Agreement on Technical
Barriers to Trade with respect to measures not within the scope of this Agreement.
Article 2
Basic Rights and Obligations
1.
Members have the right to take sanitary and phytosanitary measures necessary for the protection of
human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of
this Agreement.
2.
Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent
necessary to protect human, animal or plant life or health, is based on scientific principles and is not
maintained without sufficient scientific evidence, except as provided for in paragraph 7 of Article 5.
3.
Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or
unjustifiably discriminate between Members where identical or similar conditions prevail, including between
their own territory and that of other Members. Sanitary and phytosanitary measures shall not be applied in a
manner which would constitute a disguised restriction on international trade.
4.
Sanitary or phytosanitary measures which conform to the relevant provisions of this Agreement shall
be presumed to be in accordance with the obligations of the Members under the provisions of GATT 1994
which relate to the use of sanitary or phytosanitary measures, in particular the provisions of Article XX(b).
Article 3
Harmonization
1.
To harmonize sanitary and phytosanitary measures on as wide a basis as possible, Members shall
base their sanitary or phytosanitary measures on international standards, guidelines or recommendations,
where they exist, except as otherwise provided for in this Agreement, and in particular in paragraph 3.
2.
Sanitary or phytosanitary measures which conform to international standards, guidelines or
recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and
presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994.
3.
Members may introduce or maintain sanitary or phytosanitary measures which result in a higher
level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant
international standards, guidelines or recommendations, if there is a scientific justification, or as a
consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in
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accordance with the relevant provisions of paragraphs 1 through 8 of Article 5.14 Notwithstanding the above,
all measures which result in a level of sanitary or phytosanitary protection different from that which would be
achieved by measures based on international standards, guidelines or recommendations shall not be
inconsistent with any other provision of this Agreement.
4.
Members shall play a full part, within the limits of their resources, in the relevant international
organizations and their subsidiary bodies, in particular the Codex Alimentarius Commission, the International
Office of Epizootics, and the international and regional organizations operating within the framework of the
International Plant Protection Convention, to promote within these organizations the development and
periodic review of standards, guidelines and recommendations with respect to all aspects of sanitary and
phytosanitary measures.
5.
The Committee on Sanitary and Phytosanitary Measures provided for in paragraphs 1 and 4 of
Article 12 (referred to in this Agreement as the "Committee") shall develop a procedure to monitor the process
of international harmonization and coordinate efforts in this regard with the relevant international
organizations.
Article 4
Equivalence
1.
Members shall accept the sanitary or phytosanitary measures of other Members as equivalent, even if
these measures differ from their own or from those used by other Members trading in the same product, if the
exporting Member objectively demonstrates to the importing Member that its measures achieve the importing
Member's appropriate level of sanitary or phytosanitary protection. For this purpose, reasonable access shall
be given, upon request, to the importing Member for inspection, testing and other relevant procedures.
2.
Members shall, upon request, enter into consultations with the aim of achieving bilateral and
multilateral agreements on recognition of the equivalence of specified sanitary or phytosanitary measures.
Article 5
Assessment of Risk and Determination of the Appropriate Level
of Sanitary or Phytosanitary Protection
1.
Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as
appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk
assessment techniques developed by the relevant international organizations.
2.
In the assessment of risks, Members shall take into account available scientific evidence; relevant
processes and production methods; relevant inspection, sampling and testing methods; prevalence of specific
diseases or pests; existence of pest- or disease-free areas; relevant ecological and environmental conditions;
and quarantine or other treatment.
3.
In assessing the risk to animal or plant life or health and determining the measure to be applied for
achieving the appropriate level of sanitary or phytosanitary protection from such risk, Members shall take into
account as relevant economic factors: the potential damage in terms of loss of production or sales in the event
of the entry, establishment or spread of a pest or disease; the costs of control or eradication in the territory of
the importing Member; and the relative cost-effectiveness of alternative approaches to limiting risks.

14

For the purposes of paragraph 3 of Article 3, there is a scientific justification if, on the basis of an examination and
evaluation of available scientific information in conformity with the relevant provisions of this Agreement, a Member
determines that the relevant international standards, guidelines or recommendations are not sufficient to achieve its
appropriate level of sanitary or phytosanitary protection.
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4.
Members should, when determining the appropriate level of sanitary or phytosanitary protection,
take into account the objective of minimizing negative trade effects.
5.
With the objective of achieving consistency in the application of the concept of appropriate level of
sanitary or phytosanitary protection against risks to human life or health, or to animal and plant life or health,
each Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be appropriate in
different situations, if such distinctions result in discrimination or a disguised restriction on international trade.
Members shall cooperate in the Committee, in accordance with paragraphs 1, 2 and 3 of Article 12, to develop
guidelines to further the practical implementation of this provision. In developing the guidelines, the
Committee shall take into account all relevant factors, including the exceptional character of human health
risks to which people voluntarily expose themselves.
6.
Without prejudice to paragraph 2 of Article 3, when establishing or maintaining sanitary or
phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary protection, Members shall
ensure that such measures are not more trade-restrictive than required to achieve their appropriate level of
sanitary or phytosanitary protection, taking into account technical and economic feasibility.15
7.
In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt
sanitary or phytosanitary measures on the basis of available pertinent information, including that from the
relevant international organizations as well as from sanitary or phytosanitary measures applied by other
Members. In such circumstances, Members shall seek to obtain the additional information necessary for a
more objective assessment of risk and review the sanitary or phytosanitary measure accordingly within a
reasonable period of time.
8.
When a Member has reason to believe that a specific sanitary or phytosanitary measure introduced or
maintained by another Member is constraining, or has the potential to constrain, its exports and the measure is
not based on the relevant international standards, guidelines or recommendations, or such standards,
guidelines or recommendations do not exist, an explanation of the reasons for such sanitary or phytosanitary
measure may be requested and shall be provided by the Member maintaining the measure.
Article 6
Adaptation to Regional Conditions, Including Pest- or Disease-Free Areas
and Areas of Low Pest or Disease Prevalence
1.
Members shall ensure that their sanitary or phytosanitary measures are adapted to the sanitary or
phytosanitary characteristics of the area - whether all of a country, part of a country, or all or parts of several
countries - from which the product originated and to which the product is destined. In assessing the sanitary
or phytosanitary characteristics of a region, Members shall take into account, inter alia, the level of
prevalence of specific diseases or pests, the existence of eradication or control programmes, and appropriate
criteria or guidelines which may be developed by the relevant international organizations.
2.
Members shall, in particular, recognize the concepts of pest- or disease-free areas and areas of low
pest or disease prevalence. Determination of such areas shall be based on factors such as geography,
ecosystems, epidemiological surveillance, and the effectiveness of sanitary or phytosanitary controls.
3.
Exporting Members claiming that areas within their territories are pest- or disease-free areas or areas
of low pest or disease prevalence shall provide the necessary evidence thereof in order to objectively
demonstrate to the importing Member that such areas are, and are likely to remain, pest- or disease-free areas
or areas of low pest or disease prevalence, respectively. For this purpose, reasonable access shall be given,
upon request, to the importing Member for inspection, testing and other relevant procedures.
15
For purposes of paragraph 6 of Article 5, a measure is not more trade-restrictive than required unless there is another
measure, reasonably available taking into account technical and economic feasibility, that achieves the appropriate level of
sanitary or phytosanitary protection and is significantly less restrictive to trade.
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Article 7
Transparency
Members shall notify changes in their sanitary or phytosanitary measures and shall provide
information on their sanitary or phytosanitary measures in accordance with the provisions of Annex B.
Article 8
Control, Inspection and Approval Procedures
Members shall observe the provisions of Annex C in the operation of control, inspection and
approval procedures, including national systems for approving the use of additives or for establishing
tolerances for contaminants in foods, beverages or feedstuffs, and otherwise ensure that their procedures are
not inconsistent with the provisions of this Agreement.
Article 9
Technical Assistance
1.

Members agree to facilitate the provision of technical assistance to other Members, especially developing
country Members, either bilaterally or through the appropriate international organizations. Such
assistance may be, inter alia, in the areas of processing technologies, research and infrastructure,
including in the establishment of national regulatory bodies, and may take the form of advice, credits,
donations and grants, including for the purpose of seeking technical expertise, training and equipment to
allow such countries to adjust to, and comply with, sanitary or phytosanitary measures necessary to
achieve the appropriate level of sanitary or phytosanitary protection in their export markets.

2.
Where substantial investments are required in order for an exporting developing country Member to
fulfil the sanitary or phytosanitary requirements of an importing Member, the latter shall consider providing
such technical assistance as will permit the developing country Member to maintain and expand its market
access opportunities for the product involved.
Article 10
Special and Differential Treatment
1.
In the preparation and application of sanitary or phytosanitary measures, Members shall take
account of the special needs of developing country Members, and in particular of the least-developed country
Members.
2.
Where the appropriate level of sanitary or phytosanitary protection allows scope for the phased
introduction of new sanitary or phytosanitary measures, longer time-frames for compliance should be
accorded on products of interest to developing country Members so as to maintain opportunities for their
exports.
3.
With a view to ensuring that developing country Members are able to comply with the provisions of
this Agreement, the Committee is enabled to grant to such countries, upon request, specified, time-limited
exceptions in whole or in part from obligations under this Agreement, taking into account their financial, trade
and development needs.
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4.
Members should encourage and facilitate the active participation of developing country Members in
the relevant international organizations.
Article 11
Consultations and Dispute Settlement
1.
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute
Settlement Understanding shall apply to consultations and the settlement of disputes under this Agreement,
except as otherwise specifically provided herein.
2.
In a dispute under this Agreement involving scientific or technical issues, a panel should seek advice
from experts chosen by the panel in consultation with the parties to the dispute. To this end, the panel may,
when it deems it appropriate, establish an advisory technical experts group, or consult the relevant
international organizations, at the request of either party to the dispute or on its own initiative.
3.
Nothing in this Agreement shall impair the rights of Members under other international agreements,
including the right to resort to the good offices or dispute settlement mechanisms of other international
organizations or established under any international agreement.
Article 12
Administration
1.
A Committee on Sanitary and Phytosanitary Measures is hereby established to provide a regular
forum for consultations. It shall carry out the functions necessary to implement the provisions of this
Agreement and the furtherance of its objectives, in particular with respect to harmonization. The Committee
shall reach its decisions by consensus.
2.
The Committee shall encourage and facilitate ad hoc consultations or negotiations among Members
on specific sanitary or phytosanitary issues. The Committee shall encourage the use of international
standards, guidelines or recommendations by all Members and, in this regard, shall sponsor technical
consultation and study with the objective of increasing coordination and integration between international and
national systems and approaches for approving the use of food additives or for establishing tolerances for
contaminants in foods, beverages or feedstuffs.
3.
The Committee shall maintain close contact with the relevant international organizations in the field
of sanitary and phytosanitary protection, especially with the Codex Alimentarius Commission, the
International Office of Epizootics, and the Secretariat of the International Plant Protection Convention, with
the objective of securing the best available scientific and technical advice for the administration of this
Agreement and in order to ensure that unnecessary duplication of effort is avoided.
4.
The Committee shall develop a procedure to monitor the process of international harmonization and
the use of international standards, guidelines or recommendations. For this purpose, the Committee should, in
conjunction with the relevant international organizations, establish a list of international standards, guidelines
or recommendations relating to sanitary or phytosanitary measures which the Committee determines to have a
major trade impact. The list should include an indication by Members of those international standards,
guidelines or recommendations which they apply as conditions for import or on the basis of which imported
products conforming to these standards can enjoy access to their markets. For those cases in which a Member
does not apply an international standard, guideline or recommendation as a condition for import, the Member
should provide an indication of the reason therefor, and, in particular, whether it considers that the standard is
not stringent enough to provide the appropriate level of sanitary or phytosanitary protection. If a Member
revises its position, following its indication of the use of a standard, guideline or recommendation as a
condition for import, it should provide an explanation for its change and so inform the Secretariat as well as
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the relevant international organizations, unless such notification and explanation is given according to the
procedures of Annex B.
5.
In order to avoid unnecessary duplication, the Committee may decide, as appropriate, to use the
information generated by the procedures, particularly for notification, which are in operation in the relevant
international organizations.
6.
The Committee may, on the basis of an initiative from one of the Members, through appropriate
channels invite the relevant international organizations or their subsidiary bodies to examine specific matters
with respect to a particular standard, guideline or recommendation, including the basis of explanations for
non-use given according to paragraph 4.
7.
The Committee shall review the operation and implementation of this Agreement three years after
the date of entry into force of the WTO Agreement, and thereafter as the need arises. Where appropriate, the
Committee may submit to the Council for Trade in Goods proposals to amend the text of this Agreement
having regard, inter alia, to the experience gained in its implementation.
Article 13
Implementation
Members are fully responsible under this Agreement for the observance of all obligations set forth
herein. Members shall formulate and implement positive measures and mechanisms in support of the
observance of the provisions of this Agreement by other than central government bodies. Members shall take
such reasonable measures as may be available to them to ensure that non-governmental entities within their
territories, as well as regional bodies in which relevant entities within their territories are members, comply
with the relevant provisions of this Agreement. In addition, Members shall not take measures which have the
effect of, directly or indirectly, requiring or encouraging such regional or non-governmental entities, or local
governmental bodies, to act in a manner inconsistent with the provisions of this Agreement. Members shall
ensure that they rely on the services of non-governmental entities for implementing sanitary or phytosanitary
measures only if these entities comply with the provisions of this Agreement.
Article 14
Final Provisions
The least-developed country Members may delay application of the provisions of this Agreement for
a period of five years following the date of entry into force of the WTO Agreement with respect to their
sanitary or phytosanitary measures affecting importation or imported products. Other developing country
Members may delay application of the provisions of this Agreement, other than paragraph 8 of Article 5 and
Article 7, for two years following the date of entry into force of the WTO Agreement with respect to their
existing sanitary or phytosanitary measures affecting importation or imported products, where such
application is prevented by a lack of technical expertise, technical infrastructure or resources.
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ANNEX A
DEFINITIONS16
1.

Sanitary or phytosanitary measure - Any measure applied:
(a)

to protect animal or plant life or health within the territory of the Member from risks arising
from the entry, establishment or spread of pests, diseases, disease-carrying organisms or
disease-causing organisms;

(b)

to protect human or animal life or health within the territory of the Member from risks
arising from additives, contaminants, toxins or disease-causing organisms in foods,
beverages or feedstuffs;

(c)

to protect human life or health within the territory of the Member from risks arising from
diseases carried by animals, plants or products thereof, or from the entry, establishment or
spread of pests; or

(d)

to prevent or limit other damage within the territory of the Member from the entry,
establishment or spread of pests.

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations, requirements and
procedures including, inter alia, end product criteria; processes and production methods; testing, inspection,
certification and approval procedures; quarantine treatments including relevant requirements associated with
the transport of animals or plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods of risk assessment; and
packaging and labelling requirements directly related to food safety.
2.
Harmonization - The establishment, recognition and application of common sanitary and
phytosanitary measures by different Members.
3.

International standards, guidelines and recommendations
(a)

for food safety, the standards, guidelines and recommendations established by the Codex
Alimentarius Commission relating to food additives, veterinary drug and pesticide residues,
contaminants, methods of analysis and sampling, and codes and guidelines of hygienic
practice;

(b)

for animal health and zoonoses, the standards, guidelines and recommendations developed
under the auspices of the International Office of Epizootics;

(c)

for plant health, the international standards, guidelines and recommendations developed
under the auspices of the Secretariat of the International Plant Protection Convention in
cooperation with regional organizations operating within the framework of the International
Plant Protection Convention; and

(d)

for matters not covered by the above organizations, appropriate standards, guidelines and
recommendations promulgated by other relevant international organizations open for
membership to all Members, as identified by the Committee.

4.
Risk assessment - The evaluation of the likelihood of entry, establishment or spread of a pest or
disease within the territory of an importing Member according to the sanitary or phytosanitary measures
16

For the purpose of these definitions, "animal" includes fish and wild fauna; "plant" includes forests and wild flora;
"pests" include weeds; and "contaminants" include pesticide and veterinary drug residues and extraneous matter.
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which might be applied, and of the associated potential biological and economic consequences; or the
evaluation of the potential for adverse effects on human or animal health arising from the presence of
additives, contaminants, toxins or disease-causing organisms in food, beverages or feedstuffs.
5.
Appropriate level of sanitary or phytosanitary protection - The level of protection deemed
appropriate by the Member establishing a sanitary or phytosanitary measure to protect human, animal or plant
life or health within its territory.
NOTE: Many Members otherwise refer to this concept as the "acceptable level of risk".
6.
Pest- or disease-free area - An area, whether all of a country, part of a country, or all or parts of
several countries, as identified by the competent authorities, in which a specific pest or disease does not occur.
NOTE: A pest- or disease-free area may surround, be surrounded by, or be adjacent to an area - whether
within part of a country or in a geographic region which includes parts of or all of several countries -in which
a specific pest or disease is known to occur but is subject to regional control measures such as the
establishment of protection, surveillance and buffer zones which will confine or eradicate the pest or disease
in question.
7.
Area of low pest or disease prevalence - An area, whether all of a country, part of a country, or all or
parts of several countries, as identified by the competent authorities, in which a specific pest or disease occurs
at low levels and which is subject to effective surveillance, control or eradication measures.
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ANNEX B
TRANSPARENCY OF SANITARY AND PHYTOSANITARY REGULATIONS
Publication of regulations
1.
Members shall ensure that all sanitary and phytosanitary regulations17 which have been adopted are
published promptly in such a manner as to enable interested Members to become acquainted with them.
2.
Except in urgent circumstances, Members shall allow a reasonable interval between the publication
of a sanitary or phytosanitary regulation and its entry into force in order to allow time for producers in
exporting Members, and particularly in developing country Members, to adapt their products and methods of
production to the requirements of the importing Member.
Enquiry points
3.
Each Member shall ensure that one enquiry point exists which is responsible for the provision of
answers to all reasonable questions from interested Members as well as for the provision of relevant
documents regarding:
(a)

any sanitary or phytosanitary regulations adopted or proposed within its territory;

(b)

any control and inspection procedures, production and quarantine treatment, pesticide
tolerance and food additive approval procedures, which are operated within its territory;

(c)

risk assessment procedures, factors taken into consideration, as well as the determination of
the appropriate level of sanitary or phytosanitary protection;

(d)

the membership and participation of the Member, or of relevant bodies within its territory,
in international and regional sanitary and phytosanitary organizations and systems, as well
as in bilateral and multilateral agreements and arrangements within the scope of this
Agreement, and the texts of such agreements and arrangements.

4.
Members shall ensure that where copies of documents are requested by interested Members, they are
supplied at the same price (if any), apart from the cost of delivery, as to the nationals18 of the Member
concerned.
Notification procedures
5.
Whenever an international standard, guideline or recommendation does not exist or the content of a
proposed sanitary or phytosanitary regulation is not substantially the same as the content of an international
standard, guideline or recommendation, and if the regulation may have a significant effect on trade of other
Members, Members shall:
(a)

publish a notice at an early stage in such a manner as to enable interested Members to
become acquainted with the proposal to introduce a particular regulation;

(b)

notify other Members, through the Secretariat, of the products to be covered by the
regulation together with a brief indication of the objective and rationale of the proposed

17

Sanitary and phytosanitary measures such as laws, decrees or ordinances which are applicable generally.
When "nationals" are referred to in this Agreement, the term shall be deemed, in the case of a separate customs
territory Member of the WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective
industrial or commercial establishment in that customs territory.
18
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regulation. Such notifications shall take place at an early stage, when amendments can still
be introduced and comments taken into account;
(c)

provide upon request to other Members copies of the proposed regulation and, whenever
possible, identify the parts which in substance deviate from international standards,
guidelines or recommendations;

(d)

without discrimination, allow reasonable time for other Members to make comments in
writing, discuss these comments upon request, and take the comments and the results of the
discussions into account.

6.
However, where urgent problems of health protection arise or threaten to arise for a Member, that
Member may omit such of the steps enumerated in paragraph 5 of this Annex as it finds necessary, provided
that the Member:

7.

(a)

immediately notifies other Members, through the Secretariat, of the particular regulation
and the products covered, with a brief indication of the objective and the rationale of the
regulation, including the nature of the urgent problem(s);

(b)

provides, upon request, copies of the regulation to other Members;

(c)

allows other Members to make comments in writing, discusses these comments upon
request, and takes the comments and the results of the discussions into account.

Notifications to the Secretariat shall be in English, French or Spanish.

8.
Developed country Members shall, if requested by other Members, provide copies of the documents
or, in case of voluminous documents, summaries of the documents covered by a specific notification in
English, French or Spanish.
9.
The Secretariat shall promptly circulate copies of the notification to all Members and interested
international organizations and draw the attention of developing country Members to any notifications
relating to products of particular interest to them.
10.
Members shall designate a single central government authority as responsible for the
implementation, on the national level, of the provisions concerning notification procedures according to
paragraphs 5, 6, 7 and 8 of this Annex.
General reservations
11.

Nothing in this Agreement shall be construed as requiring:
(a)

the provision of particulars or copies of drafts or the publication of texts other than in the
language of the Member except as stated in paragraph 8 of this Annex; or

(b)

Members to disclose confidential information which would impede enforcement of sanitary
or phytosanitary legislation or which would prejudice the legitimate commercial interests of
particular enterprises.
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ANNEX C
CONTROL, INSPECTION AND APPROVAL PROCEDURES19
1.
Members shall ensure, with respect to any procedure to check and ensure the fulfilment of sanitary or
phytosanitary measures, that:
(a)

such procedures are undertaken and completed without undue delay and in no less
favourable manner for imported products than for like domestic products;

(b)

the standard processing period of each procedure is published or that the anticipated
processing period is communicated to the applicant upon request; when receiving an
application, the competent body promptly examines the completeness of the documentation
and informs the applicant in a precise and complete manner of all deficiencies; the
competent body transmits as soon as possible the results of the procedure in a precise and
complete manner to the applicant so that corrective action may be taken if necessary; even
when the application has deficiencies, the competent body proceeds as far as practicable
with the procedure if the applicant so requests; and that upon request, the applicant is
informed of the stage of the procedure, with any delay being explained;

(c)

information requirements are limited to what is necessary for appropriate control,
inspection and approval procedures, including for approval of the use of additives or for the
establishment of tolerances for contaminants in food, beverages or feedstuffs;
the confidentiality of information about imported products arising from or supplied in
connection with control, inspection and approval is respected in a way no less favourable
than for domestic products and in such a manner that legitimate commercial interests are
protected;

(d)

(e)

any requirements for control, inspection and approval of individual specimens of a product
are limited to what is reasonable and necessary;

(f)

any fees imposed for the procedures on imported products are equitable in relation to any
fees charged on like domestic products or products originating in any other Member and
should be no higher than the actual cost of the service;

(g)

the same criteria should be used in the siting of facilities used in the procedures and the
selection of samples of imported products as for domestic products so as to minimize the
inconvenience to applicants, importers, exporters or their agents;

(h)

whenever specifications of a product are changed subsequent to its control and inspection in
light of the applicable regulations, the procedure for the modified product is limited to what
is necessary to determine whether adequate confidence exists that the product still meets the
regulations concerned; and

(i)

a procedure exists to review complaints concerning the operation of such procedures and to
take corrective action when a complaint is justified.

Where an importing Member operates a system for the approval of the use of food additives or for the
establishment of tolerances for contaminants in food, beverages or feedstuffs which prohibits or restricts
access to its domestic markets for products based on the absence of an approval, the importing Member shall
consider the use of a relevant international standard as the basis for access until a final determination is made.

19

Control, inspection and approval procedures include, inter alia, procedures for sampling, testing and certification.

156

2.
Where a sanitary or phytosanitary measure specifies control at the level of production, the Member
in whose territory the production takes place shall provide the necessary assistance to facilitate such control
and the work of the controlling authorities.
3.
Nothing in this Agreement shall prevent Members from carrying out reasonable inspection within
their own territories.
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Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994
Members hereby agree as follows:
PART I
Article 1
Principles
An anti-dumping measure shall be applied only under the circumstances provided for in Article VI of
GATT 1994 and pursuant to investigations initiated20 and conducted in accordance with the provisions of this
Agreement. The following provisions govern the application of Article VI of GATT 1994 in so far as action
is taken under anti-dumping legislation or regulations.
Article 2
Determination of Dumping
2.1
For the purpose of this Agreement, a product is to be considered as being dumped, i.e. introduced
into the commerce of another country at less than its normal value, if the export price of the product exported
from one country to another is less than the comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country.
2.2
When there are no sales of the like product in the ordinary course of trade in the domestic market of
the exporting country or when, because of the particular market situation or the low volume of the sales in the
domestic market of the exporting country21, such sales do not permit a proper comparison, the margin of
dumping shall be determined by comparison with a comparable price of the like product when exported to an
appropriate third country, provided that this price is representative, or with the cost of production in the
country of origin plus a reasonable amount for administrative, selling and general costs and for profits.
2.2.1

Sales of the like product in the domestic market of the exporting country or sales to a third
country at prices below per unit (fixed and variable) costs of production plus
administrative, selling and general costs may be treated as not being in the ordinary course
of trade by reason of price and may be disregarded in determining normal value only if the
authorities 22 determine that such sales are made within an extended period of time23 in
substantial quantities24 and are at prices which do not provide for the recovery of all costs
within a reasonable period of time. If prices which are below per unit costs at the time of
sale are above weighted average per unit costs for the period of investigation, such prices
shall be considered to provide for recovery of costs within a reasonable period of time.

20
The term "initiated" as used in this Agreement means the procedural action by which a Member formally commences an
investigation as provided in Article 5.
21
Sales of the like product destined for consumption in the domestic market of the exporting country shall normally be considered a
sufficient quantity for the determination of the normal value if such sales constitute 5 per cent or more of the sales of the product under
consideration to the importing Member, provided that a lower ratio should be acceptable where the evidence demonstrates that domestic
sales at such lower ratio are nonetheless of sufficient magnitude to provide for a proper comparison.
22
When in this Agreement the term "authorities" is used, it shall be interpreted as meaning authorities at an appropriate senior level.
23
The extended period of time should normally be one year but shall in no case be less than six months.
24
Sales below per unit costs are made in substantial quantities when the authorities establish that the weighted average selling price of
the transactions under consideration for the determination of the normal value is below the weighted average per unit costs, or that the
volume of sales below per unit costs represents not less than 20 per cent of the volume sold in transactions under consideration for the
determination of the normal value.
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2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated on the basis of
records kept by the exporter or producer under investigation, provided
that such records are in accordance with the generally accepted
accounting principles of the exporting country and reasonably reflect the
costs associated with the production and sale of the product under
consideration. Authorities shall consider all available evidence on the
proper allocation of costs, including that which is made available by the
exporter or producer in the course of the investigation provided that such
allocations have been historically utilized by the exporter or producer, in
particular in relation to establishing appropriate amortization and
depreciation periods and allowances for capital expenditures and other
development costs. Unless already reflected in the cost allocations under
this sub-paragraph, costs shall be adjusted appropriately for those
non-recurring items of cost which benefit future and/or current
production, or for circumstances in which costs during the period of
investigation are affected by start-up operations.25
2.2.2

For the purpose of paragraph 2, the amounts for administrative, selling and general costs
and for profits shall be based on actual data pertaining to production and sales in the
ordinary course of trade of the like product by the exporter or producer under investigation.
When such amounts cannot be determined on this basis, the amounts may be determined on
the basis of:
(i)

the actual amounts incurred and realized by the exporter or producer in question in
respect of production and sales in the domestic market of the country of origin of
the same general category of products;

(ii)

the weighted average of the actual amounts incurred and realized by other
exporters or producers subject to investigation in respect of production and sales
of the like product in the domestic market of the country of origin;

(iii)

any other reasonable method, provided that the amount for profit so established
shall not exceed the profit normally realized by other exporters or producers on
sales of products of the same general category in the domestic market of the
country of origin.

2.3
In cases where there is no export price or where it appears to the authorities concerned that the export
price is unreliable because of association or a compensatory arrangement between the exporter and the
importer or a third party, the export price may be constructed on the basis of the price at which the imported
products are first resold to an independent buyer, or if the products are not resold to an independent buyer, or
not resold in the condition as imported, on such reasonable basis as the authorities may determine.
2.4
A fair comparison shall be made between the export price and the normal value. This comparison
shall be made at the same level of trade, normally at the ex-factory level, and in respect of sales made at as
nearly as possible the same time. Due allowance shall be made in each case, on its merits, for differences
which affect price comparability, including differences in conditions and terms of sale, taxation, levels of
trade, quantities, physical characteristics, and any other differences which are also demonstrated to affect price
comparability.26 In the cases referred to in paragraph 3, allowances for costs, including duties and taxes,
incurred between importation and resale, and for profits accruing, should also be made. If in these cases price
comparability has been affected, the authorities shall establish the normal value at a level of trade equivalent
to the level of trade of the constructed export price, or shall make due allowance as warranted under this
25
The adjustment made for start-up operations shall reflect the costs at the end of the start-up period or, if that period extends beyond
the period of investigation, the most recent costs which can reasonably be taken into account by the authorities during the investigation.
26
It is understood that some of the above factors may overlap, and authorities shall ensure that they do not duplicate adjustments that
have been already made under this provision.
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paragraph. The authorities shall indicate to the parties in question what information is necessary to ensure a
fair comparison and shall not impose an unreasonable burden of proof on those parties.
2.4.1

When the comparison under paragraph 4 requires a conversion of currencies, such
conversion should be made using the rate of exchange on the date of sale27, provided that
when a sale of foreign currency on forward markets is directly linked to the export sale
involved, the rate of exchange in the forward sale shall be used. Fluctuations in exchange
rates shall be ignored and in an investigation the authorities shall allow exporters at least
60 days to have adjusted their export prices to reflect sustained movements in exchange
rates during the period of investigation.

2.4.2

Subject to the provisions governing fair comparison in paragraph 4, the existence of
margins of dumping during the investigation phase shall normally be established on the
basis of a comparison of a weighted average normal value with a weighted average of
prices of all comparable export transactions or by a comparison of normal value and export
prices on a transaction-to-transaction basis. A normal value established on a weighted
average basis may be compared to prices of individual export transactions if the authorities
find a pattern of export prices which differ significantly among different purchasers, regions
or time periods, and if an explanation is provided as to why such differences cannot be
taken into account appropriately by the use of a weighted average-to-weighted average or
transaction-to-transaction comparison.

2.5
In the case where products are not imported directly from the country of origin but are exported to
the importing Member from an intermediate country, the price at which the products are sold from the country
of export to the importing Member shall normally be compared with the comparable price in the country of
export. However, comparison may be made with the price in the country of origin, if, for example, the
products are merely transshipped through the country of export, or such products are not produced in the
country of export, or there is no comparable price for them in the country of export.
2.6
Throughout this Agreement the term "like product" ("produit similaire") shall be interpreted to mean
a product which is identical, i.e. alike in all respects to the product under consideration, or in the absence of
such a product, another product which, although not alike in all respects, has characteristics closely
resembling those of the product under consideration.
2.7
This Article is without prejudice to the second Supplementary Provision to paragraph 1 of Article VI
in Annex I to GATT 1994.
Article 3
Determination of Injury28
3.1
A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive
evidence and involve an objective examination of both (a) the volume of the dumped imports and the effect of
the dumped imports on prices in the domestic market for like products, and (b) the consequent impact of these
imports on domestic producers of such products.
3.2
With regard to the volume of the dumped imports, the investigating authorities shall consider
whether there has been a significant increase in dumped imports, either in absolute terms or relative to
production or consumption in the importing Member. With regard to the effect of the dumped imports on
prices, the investigating authorities shall consider whether there has been a significant price undercutting by
27
Normally, the date of sale would be the date of contract, purchase order, order confirmation, or invoice, whichever establishes the
material terms of sale.
28
Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean material injury to a domestic industry,
threat of material injury to a domestic industry or material retardation of the establishment of such an industry and shall be interpreted in
accordance with the provisions of this Article.
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the dumped imports as compared with the price of a like product of the importing Member, or whether the
effect of such imports is otherwise to depress prices to a significant degree or prevent price increases, which
otherwise would have occurred, to a significant degree. No one or several of these factors can necessarily
give decisive guidance.
3.3
Where imports of a product from more than one country are simultaneously subject to anti-dumping
investigations, the investigating authorities may cumulatively assess the effects of such imports only if they
determine that (a) the margin of dumping established in relation to the imports from each country is more than
de minimis as defined in paragraph 8 of Article 5 and the volume of imports from each country is not
negligible and (b) a cumulative assessment of the effects of the imports is appropriate in light of the conditions
of competition between the imported products and the conditions of competition between the imported
products and the like domestic product.
3.4
The examination of the impact of the dumped imports on the domestic industry concerned shall
include an evaluation of all relevant economic factors and indices having a bearing on the state of the industry,
including actual and potential decline in sales, profits, output, market share, productivity, return on
investments, or utilization of capacity; factors affecting domestic prices; the magnitude of the margin of
dumping; actual and potential negative effects on cash flow, inventories, employment, wages, growth, ability
to raise capital or investments. This list is not exhaustive, nor can one or several of these factors necessarily
give decisive guidance.
3.5
It must be demonstrated that the dumped imports are, through the effects of dumping, as set forth in
paragraphs 2 and 4, causing injury within the meaning of this Agreement. The demonstration of a causal
relationship between the dumped imports and the injury to the domestic industry shall be based on an
examination of all relevant evidence before the authorities. The authorities shall also examine any known
factors other than the dumped imports which at the same time are injuring the domestic industry, and the
injuries caused by these other factors must not be attributed to the dumped imports. Factors which may be
relevant in this respect include, inter alia, the volume and prices of imports not sold at dumping prices,
contraction in demand or changes in the patterns of consumption, trade restrictive practices of and competition
between the foreign and domestic producers, developments in technology and the export performance and
productivity of the domestic industry.
3.6
The effect of the dumped imports shall be assessed in relation to the domestic production of the like
product when available data permit the separate identification of that production on the basis of such criteria
as the production process, producers' sales and profits. If such separate identification of that production is not
possible, the effects of the dumped imports shall be assessed by the examination of the production of the
narrowest group or range of products, which includes the like product, for which the necessary information
can be provided.
3.7
A determination of a threat of material injury shall be based on facts and not merely on allegation,
conjecture or remote possibility. The change in circumstances which would create a situation in which the
dumping would cause injury must be clearly foreseen and imminent.29 In making a determination regarding
the existence of a threat of material injury, the authorities should consider, inter alia, such factors as:
(i)

a significant rate of increase of dumped imports into the domestic market indicating the
likelihood of substantially increased importation;

(ii)

sufficient freely disposable, or an imminent, substantial increase in, capacity of the exporter
indicating the likelihood of substantially increased dumped exports to the importing
Member's market, taking into account the availability of other export markets to absorb any
additional exports;

29
One example, though not an exclusive one, is that there is convincing reason to believe that there will be, in the near future,
substantially increased importation of the product at dumped prices.
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(iii)

whether imports are entering at prices that will have a significant depressing or suppressing
effect on domestic prices, and would likely increase demand for further imports; and

(iv)

inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the factors
considered must lead to the conclusion that further dumped exports are imminent and that, unless protective
action is taken, material injury would occur.
3.8
With respect to cases where injury is threatened by dumped imports, the application of anti-dumping
measures shall be considered and decided with special care.
Article 4
Definition of Domestic Industry
4.1
For the purposes of this Agreement, the term "domestic industry" shall be interpreted as referring to
the domestic producers as a whole of the like products or to those of them whose collective output of the
products constitutes a major proportion of the total domestic production of those products, except that:
(i)
when producers are related30 to the exporters or importers or are themselves importers of
the allegedly dumped product, the term "domestic industry" may be interpreted as referring
to the rest of the producers;
(ii)

in exceptional circumstances the territory of a Member may, for the production in question,
be divided into two or more competitive markets and the producers within each market may
be regarded as a separate industry if (a) the producers within such market sell all or almost
all of their production of the product in question in that market, and (b) the demand in that
market is not to any substantial degree supplied by producers of the product in question
located elsewhere in the territory. In such circumstances, injury may be found to exist even
where a major portion of the total domestic industry is not injured, provided there is a
concentration of dumped imports into such an isolated market and provided further that the
dumped imports are causing injury to the producers of all or almost all of the production
within such market.

4.2
When the domestic industry has been interpreted as referring to the producers in a certain area, i.e. a
market as defined in paragraph 1(ii), anti-dumping duties shall be levied31 only on the products in question
consigned for final consumption to that area. When the constitutional law of the importing Member does not
permit the levying of anti-dumping duties on such a basis, the importing Member may levy the anti-dumping
duties without limitation only if (a) the exporters shall have been given an opportunity to cease exporting at
dumped prices to the area concerned or otherwise give assurances pursuant to Article 8 and adequate
assurances in this regard have not been promptly given, and (b) such duties cannot be levied only on products
of specific producers which supply the area in question.
4.3
Where two or more countries have reached under the provisions of paragraph 8(a) of Article XXIV
of GATT 1994 such a level of integration that they have the characteristics of a single, unified market, the
industry in the entire area of integration shall be taken to be the domestic industry referred to in paragraph 1.
4.4

The provisions of paragraph 6 of Article 3 shall be applicable to this Article.

30

For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers only if (a) one of them directly
or indirectly controls the other; or (b) both of them are directly or indirectly controlled by a third person; or (c) together they directly or
indirectly control a third person, provided that there are grounds for believing or suspecting that the effect of the relationship is such as to
cause the producer concerned to behave differently from non-related producers. For the purpose of this paragraph, one shall be deemed
to control another when the former is legally or operationally in a position to exercise restraint or direction over the latter.
31
As used in this Agreement "levy" shall mean the definitive or final legal assessment or collection of a duty or tax.
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Article 5
Initiation and Subsequent Investigation
5.1
Except as provided for in paragraph 6, an investigation to determine the existence, degree and effect
of any alleged dumping shall be initiated upon a written application by or on behalf of the domestic industry.
5.2
An application under paragraph 1 shall include evidence of (a) dumping, (b) injury within the
meaning of Article VI of GATT 1994 as interpreted by this Agreement and (c) a causal link between the
dumped imports and the alleged injury. Simple assertion, unsubstantiated by relevant evidence, cannot be
considered sufficient to meet the requirements of this paragraph. The application shall contain such
information as is reasonably available to the applicant on the following:
(i)

the identity of the applicant and a description of the volume and value of the domestic
production of the like product by the applicant. Where a written application is made on
behalf of the domestic industry, the application shall identify the industry on behalf of
which the application is made by a list of all known domestic producers of the like product
(or associations of domestic producers of the like product) and, to the extent possible, a
description of the volume and value of domestic production of the like product accounted
for by such producers;

(ii)

a complete description of the allegedly dumped product, the names of the country or
countries of origin or export in question, the identity of each known exporter or foreign
producer and a list of known persons importing the product in question;

(iii)

information on prices at which the product in question is sold when destined for
consumption in the domestic markets of the country or countries of origin or export (or,
where appropriate, information on the prices at which the product is sold from the country
or countries of origin or export to a third country or countries, or on the constructed value of
the product) and information on export prices or, where appropriate, on the prices at which
the product is first resold to an independent buyer in the territory of the importing Member;

(iv)

information on the evolution of the volume of the allegedly dumped imports, the effect of
these imports on prices of the like product in the domestic market and the consequent
impact of the imports on the domestic industry, as demonstrated by relevant factors and
indices having a bearing on the state of the domestic industry, such as those listed in
paragraphs 2 and 4 of Article 3.

5.3
The authorities shall examine the accuracy and adequacy of the evidence provided in the application
to determine whether there is sufficient evidence to justify the initiation of an investigation.
5.4
An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have determined,
on the basis of an examination of the degree of support for, or opposition to, the application expressed32 by
domestic producers of the like product, that the application has been made by or on behalf of the domestic
industry.33 The application shall be considered to have been made "by or on behalf of the domestic industry"
if it is supported by those domestic producers whose collective output constitutes more than 50 per cent of the
total production of the like product produced by that portion of the domestic industry expressing either
support for or opposition to the application. However, no investigation shall be initiated when domestic
producers expressly supporting the application account for less than 25 per cent of total production of the like
product produced by the domestic industry.
32

In the case of fragmented industries involving an exceptionally large number of producers, authorities may determine support and
opposition by using statistically valid sampling techniques.
33
Members are aware that in the territory of certain Members employees of domestic producers of the like product or representatives of
those employees may make or support an application for an investigation under paragraph 1.
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5.5
The authorities shall avoid, unless a decision has been made to initiate an investigation, any
publicizing of the application for the initiation of an investigation. However, after receipt of a properly
documented application and before proceeding to initiate an investigation, the authorities shall notify the
government of the exporting Member concerned.
5.6
If, in special circumstances, the authorities concerned decide to initiate an investigation without
having received a written application by or on behalf of a domestic industry for the initiation of such
investigation, they shall proceed only if they have sufficient evidence of dumping, injury and a causal link, as
described in paragraph 2, to justify the initiation of an investigation.
5.7
The evidence of both dumping and injury shall be considered simultaneously (a) in the decision
whether or not to initiate an investigation, and (b) thereafter, during the course of the investigation, starting on
a date not later than the earliest date on which in accordance with the provisions of this Agreement provisional
measures may be applied.
5.8
An application under paragraph 1 shall be rejected and an investigation shall be terminated promptly
as soon as the authorities concerned are satisfied that there is not sufficient evidence of either dumping or of
injury to justify proceeding with the case. There shall be immediate termination in cases where the authorities
determine that the margin of dumping is de minimis, or that the volume of dumped imports, actual or
potential, or the injury, is negligible. The margin of dumping shall be considered to be de minimis if this
margin is less than 2 per cent, expressed as a percentage of the export price. The volume of dumped imports
shall normally be regarded as negligible if the volume of dumped imports from a particular country is found to
account for less than 3 per cent of imports of the like product in the importing Member, unless countries
which individually account for less than 3 per cent of the imports of the like product in the importing Member
collectively account for more than 7 per cent of imports of the like product in the importing Member.
5.9

An anti-dumping proceeding shall not hinder the procedures of customs clearance.

5.10
Investigations shall, except in special circumstances, be concluded within one year, and in no case
more than 18 months, after their initiation.
Article 6
Evidence
6.1
All interested parties in an anti-dumping investigation shall be given notice of the information which
the authorities require and ample opportunity to present in writing all evidence which they consider relevant in
respect of the investigation in question.
6.1.1

Exporters or foreign producers receiving questionnaires used in an anti-dumping
investigation shall be given at least 30 days for reply.34 Due consideration should be given
to any request for an extension of the 30-day period and, upon cause shown, such an
extension should be granted whenever practicable.

6.1.2

Subject to the requirement to protect confidential information, evidence presented in
writing by one interested party shall be made available promptly to other interested parties
participating in the investigation.

34
As a general rule, the time-limit for exporters shall be counted from the date of receipt of the questionnaire, which for this purpose
shall be deemed to have been received one week from the date on which it was sent to the respondent or transmitted to the appropriate
diplomatic representative of the exporting Member or, in the case of a separate customs territory Member of the WTO, an official
representative of the exporting territory.
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6.1.3

As soon as an investigation has been initiated, the authorities shall provide the full text of
the written application received under paragraph 1 of Article 5 to the known exporters35 and
to the authorities of the exporting Member and shall make it available, upon request, to
other interested parties involved. Due regard shall be paid to the requirement for the
protection of confidential information, as provided for in paragraph 5.

6.2
Throughout the anti-dumping investigation all interested parties shall have a full opportunity for the
defence of their interests. To this end, the authorities shall, on request, provide opportunities for all interested
parties to meet those parties with adverse interests, so that opposing views may be presented and rebuttal
arguments offered. Provision of such opportunities must take account of the need to preserve confidentiality
and of the convenience to the parties. There shall be no obligation on any party to attend a meeting, and
failure to do so shall not be prejudicial to that party's case. Interested parties shall also have the right, on
justification, to present other information orally.
6.3
Oral information provided under paragraph 2 shall be taken into account by the authorities only in so
far as it is subsequently reproduced in writing and made available to other interested parties, as provided for in
subparagraph 1.2.
6.4
The authorities shall whenever practicable provide timely opportunities for all interested parties to
see all information that is relevant to the presentation of their cases, that is not confidential as defined in
paragraph 5, and that is used by the authorities in an anti-dumping investigation, and to prepare presentations
on the basis of this information.
6.5
Any information which is by nature confidential (for example, because its disclosure would be of
significant competitive advantage to a competitor or because its disclosure would have a significantly adverse
effect upon a person supplying the information or upon a person from whom that person acquired the
information), or which is provided on a confidential basis by parties to an investigation shall, upon good cause
shown, be treated as such by the authorities. Such information shall not be disclosed without specific
permission of the party submitting it.36
6.5.1

The authorities shall require interested parties providing confidential information to furnish
non-confidential summaries thereof. These summaries shall be in sufficient detail to permit
a reasonable understanding of the substance of the information submitted in confidence. In
exceptional circumstances, such parties may indicate that such information is not
susceptible of summary. In such exceptional circumstances, a statement of the reasons why
summarization is not possible must be provided.

6.5.2

If the authorities find that a request for confidentiality is not warranted and if the supplier
of the information is either unwilling to make the information public or to authorize its
disclosure in generalized or summary form, the authorities may disregard such information
unless it can be demonstrated to their satisfaction from appropriate sources that the
information is correct.37

6.6
Except in circumstances provided for in paragraph 8, the authorities shall during the course of an
investigation satisfy themselves as to the accuracy of the information supplied by interested parties upon
which their findings are based.
6.7
In order to verify information provided or to obtain further details, the authorities may carry out
investigations in the territory of other Members as required, provided they obtain the agreement of the firms
concerned and notify the representatives of the government of the Member in question, and unless that
Member objects to the investigation. The procedures described in Annex I shall apply to investigations
35

It being understood that, where the number of exporters involved is particularly high, the full text of the written application should
instead be provided only to the authorities of the exporting Member or to the relevant trade association.
36
Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn protective order may be
required.
37
Members agree that requests for confidentiality should not be arbitrarily rejected.
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carried out in the territory of other Members. Subject to the requirement to protect confidential information,
the authorities shall make the results of any such investigations available, or shall provide disclosure thereof
pursuant to paragraph 9, to the firms to which they pertain and may make such results available to the
applicants.
6.8
In cases in which any interested party refuses access to, or otherwise does not provide, necessary
information within a reasonable period or significantly impedes the investigation, preliminary and final
determinations, affirmative or negative, may be made on the basis of the facts available. The provisions of
Annex II shall be observed in the application of this paragraph.
6.9
The authorities shall, before a final determination is made, inform all interested parties of the
essential facts under consideration which form the basis for the decision whether to apply definitive measures.
Such disclosure should take place in sufficient time for the parties to defend their interests.
6.10
The authorities shall, as a rule, determine an individual margin of dumping for each known exporter
or producer concerned of the product under investigation. In cases where the number of exporters, producers,
importers or types of products involved is so large as to make such a determination impracticable, the
authorities may limit their examination either to a reasonable number of interested parties or products by using
samples which are statistically valid on the basis of information available to the authorities at the time of the
selection, or to the largest percentage of the volume of the exports from the country in question which can
reasonably be investigated.

6.11

6.10.1

Any selection of exporters, producers, importers or types of products made under this
paragraph shall preferably be chosen in consultation with and with the consent of the
exporters, producers or importers concerned.

6.10.2

In cases where the authorities have limited their examination, as provided for in this
paragraph, they shall nevertheless determine an individual margin of dumping for any
exporter or producer not initially selected who submits the necessary information in time
for that information to be considered during the course of the investigation, except where
the number of exporters or producers is so large that individual examinations would be
unduly burdensome to the authorities and prevent the timely completion of the
investigation. Voluntary responses shall not be discouraged.

For the purposes of this Agreement, "interested parties" shall include:
(i)

an exporter or foreign producer or the importer of a product subject to investigation, or a
trade or business association a majority of the members of which are producers, exporters
or importers of such product;

(ii)

the government of the exporting Member; and

(iii)

a producer of the like product in the importing Member or a trade and business association
a majority of the members of which produce the like product in the territory of the
importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those mentioned
above to be included as interested parties.
6.12
The authorities shall provide opportunities for industrial users of the product under investigation, and
for representative consumer organizations in cases where the product is commonly sold at the retail level, to
provide information which is relevant to the investigation regarding dumping, injury and causality.
6.13
The authorities shall take due account of any difficulties experienced by interested parties, in
particular small companies, in supplying information requested, and shall provide any assistance practicable.
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6.14
The procedures set out above are not intended to prevent the authorities of a Member from
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or final
determinations, whether affirmative or negative, or from applying provisional or final measures, in accordance
with relevant provisions of this Agreement.
Article 7
Provisional Measures
7.1

Provisional measures may be applied only if:
(i)

an investigation has been initiated in accordance with the provisions of Article 5, a public
notice has been given to that effect and interested parties have been given adequate
opportunities to submit information and make comments;

(ii)

a preliminary affirmative determination has been made of dumping and consequent injury
to a domestic industry; and

(iii)

the authorities concerned judge such measures necessary to prevent injury being caused
during the investigation.

7.2
Provisional measures may take the form of a provisional duty or, preferably, a security - by cash
deposit or bond - equal to the amount of the anti-dumping duty provisionally estimated, being not greater than
the provisionally estimated margin of dumping. Withholding of appraisement is an appropriate provisional
measure, provided that the normal duty and the estimated amount of the anti-dumping duty be indicated and
as long as the withholding of appraisement is subject to the same conditions as other provisional measures.
7.3
Provisional measures shall not be applied sooner than 60 days from the date of initiation of the
investigation.
7.4
The application of provisional measures shall be limited to as short a period as possible, not
exceeding four months or, on decision of the authorities concerned, upon request by exporters representing a
significant percentage of the trade involved, to a period not exceeding six months. When authorities, in the
course of an investigation, examine whether a duty lower than the margin of dumping would be sufficient to
remove injury, these periods may be six and nine months, respectively.
7.5

The relevant provisions of Article 9 shall be followed in the application of provisional measures.
Article 8
Price Undertakings

8.1
Proceedings may38 be suspended or terminated without the imposition of provisional measures or
anti-dumping duties upon receipt of satisfactory voluntary undertakings from any exporter to revise its prices
or to cease exports to the area in question at dumped prices so that the authorities are satisfied that the
injurious effect of the dumping is eliminated. Price increases under such undertakings shall not be higher than
necessary to eliminate the margin of dumping. It is desirable that the price increases be less than the margin
of dumping if such increases would be adequate to remove the injury to the domestic industry.

38

The word "may" shall not be interpreted to allow the simultaneous continuation of proceedings with the implementation of price
undertakings except as provided in paragraph 4.
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8.2
Price undertakings shall not be sought or accepted from exporters unless the authorities of the
importing Member have made a preliminary affirmative determination of dumping and injury caused by such
dumping.
8.3
Undertakings offered need not be accepted if the authorities consider their acceptance impractical,
for example, if the number of actual or potential exporters is too great, or for other reasons, including reasons
of general policy. Should the case arise and where practicable, the authorities shall provide to the exporter the
reasons which have led them to consider acceptance of an undertaking as inappropriate, and shall, to the
extent possible, give the exporter an opportunity to make comments thereon.
8.4
If an undertaking is accepted, the investigation of dumping and injury shall nevertheless be
completed if the exporter so desires or the authorities so decide. In such a case, if a negative determination of
dumping or injury is made, the undertaking shall automatically lapse, except in cases where such a
determination is due in large part to the existence of a price undertaking. In such cases, the authorities may
require that an undertaking be maintained for a reasonable period consistent with the provisions of this
Agreement. In the event that an affirmative determination of dumping and injury is made, the undertaking
shall continue consistent with its terms and the provisions of this Agreement.
8.5
Price undertakings may be suggested by the authorities of the importing Member, but no exporter
shall be forced to enter into such undertakings. The fact that exporters do not offer such undertakings, or do
not accept an invitation to do so, shall in no way prejudice the consideration of the case. However, the
authorities are free to determine that a threat of injury is more likely to be realized if the dumped imports
continue.
8.6
Authorities of an importing Member may require any exporter from whom an undertaking has been
accepted to provide periodically information relevant to the fulfilment of such an undertaking and to permit
verification of pertinent data. In case of violation of an undertaking, the authorities of the importing Member
may take, under this Agreement in conformity with its provisions, expeditious actions which may constitute
immediate application of provisional measures using the best information available. In such cases, definitive
duties may be levied in accordance with this Agreement on products entered for consumption not more than
90 days before the application of such provisional measures, except that any such retroactive assessment shall
not apply to imports entered before the violation of the undertaking.
Article 9
Imposition and Collection of Anti-Dumping Duties
9.1
The decision whether or not to impose an anti-dumping duty in cases where all requirements for the
imposition have been fulfilled, and the decision whether the amount of the anti-dumping duty to be imposed
shall be the full margin of dumping or less, are decisions to be made by the authorities of the importing
Member. It is desirable that the imposition be permissive in the territory of all Members, and that the duty be
less than the margin if such lesser duty would be adequate to remove the injury to the domestic industry.
9.2
When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty shall be
collected in the appropriate amounts in each case, on a non-discriminatory basis on imports of such product
from all sources found to be dumped and causing injury, except as to imports from those sources from which
price undertakings under the terms of this Agreement have been accepted. The authorities shall name the
supplier or suppliers of the product concerned. If, however, several suppliers from the same country are
involved, and it is impracticable to name all these suppliers, the authorities may name the supplying country
concerned. If several suppliers from more than one country are involved, the authorities may name either all
the suppliers involved, or, if this is impracticable, all the supplying countries involved.
9.3
The amount of the anti-dumping duty shall not exceed the margin of dumping as established under
Article 2.
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9.3.1

When the amount of the anti-dumping duty is assessed on a retrospective basis, the
determination of the final liability for payment of anti-dumping duties shall take place as
soon as possible, normally within 12 months, and in no case more than 18 months, after the
date on which a request for a final assessment of the amount of the anti-dumping duty has
been made.39 Any refund shall be made promptly and normally in not more than 90 days
following the determination of final liability made pursuant to this sub-paragraph. In any
case, where a refund is not made within 90 days, the authorities shall provide an
explanation if so requested.

9.3.2

When the amount of the anti-dumping duty is assessed on a prospective basis, provision
shall be made for a prompt refund, upon request, of any duty paid in excess of the margin of
dumping. A refund of any such duty paid in excess of the actual margin of dumping shall
normally take place within 12 months, and in no case more than 18 months, after the date
on which a request for a refund, duly supported by evidence, has been made by an importer
of the product subject to the anti-dumping duty. The refund authorized should normally be
made within 90 days of the above-noted decision.

9.3.3

In determining whether and to what extent a reimbursement should be made when the
export price is constructed in accordance with paragraph 3 of Article 2, authorities should
take account of any change in normal value, any change in costs incurred between
importation and resale, and any movement in the resale price which is duly reflected in
subsequent selling prices, and should calculate the export price with no deduction for the
amount of anti-dumping duties paid when conclusive evidence of the above is provided.

9.4
When the authorities have limited their examination in accordance with the second sentence of
paragraph 10 of Article 6, any anti-dumping duty applied to imports from exporters or producers not included
in the examination shall not exceed:
(i)

the weighted average margin of dumping established with respect to the selected exporters
or producers or,

(ii)

where the liability for payment of anti-dumping duties is calculated on the basis of a
prospective normal value, the difference between the weighted average normal value of the
selected exporters or producers and the export prices of exporters or producers not
individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any zero and de minimis margins
and margins established under the circumstances referred to in paragraph 8 of Article 6. The authorities shall
apply individual duties or normal values to imports from any exporter or producer not included in the
examination who has provided the necessary information during the course of the investigation, as provided
for in subparagraph 10.2 of Article 6.
9.5
If a product is subject to anti-dumping duties in an importing Member, the authorities shall promptly
carry out a review for the purpose of determining individual margins of dumping for any exporters or
producers in the exporting country in question who have not exported the product to the importing Member
during the period of investigation, provided that these exporters or producers can show that they are not
related to any of the exporters or producers in the exporting country who are subject to the anti-dumping
duties on the product. Such a review shall be initiated and carried out on an accelerated basis, compared to
normal duty assessment and review proceedings in the importing Member. No anti-dumping duties shall be
levied on imports from such exporters or producers while the review is being carried out. The authorities
may, however, withhold appraisement and/or request guarantees to ensure that, should such a review result in
a determination of dumping in respect of such producers or exporters, anti-dumping duties can be levied
retroactively to the date of the initiation of the review.
39
It is understood that the observance of the time-limits mentioned in this subparagraph and in subparagraph 3.2 may not be possible
where the product in question is subject to judicial review proceedings.
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Article 10
Retroactivity
10.1
Provisional measures and anti-dumping duties shall only be applied to products which enter for
consumption after the time when the decision taken under paragraph 1 of Article 7 and paragraph 1 of
Article 9, respectively, enters into force, subject to the exceptions set out in this Article.
10.2
Where a final determination of injury (but not of a threat thereof or of a material retardation of the
establishment of an industry) is made or, in the case of a final determination of a threat of injury, where the
effect of the dumped imports would, in the absence of the provisional measures, have led to a determination of
injury, anti-dumping duties may be levied retroactively for the period for which provisional measures, if any,
have been applied.
10.3
If the definitive anti-dumping duty is higher than the provisional duty paid or payable, or the amount
estimated for the purpose of the security, the difference shall not be collected. If the definitive duty is lower
than the provisional duty paid or payable, or the amount estimated for the purpose of the security, the
difference shall be reimbursed or the duty recalculated, as the case may be.
10.4
Except as provided in paragraph 2, where a determination of threat of injury or material retardation is
made (but no injury has yet occurred) a definitive anti-dumping duty may be imposed only from the date of
the determination of threat of injury or material retardation, and any cash deposit made during the period of
the application of provisional measures shall be refunded and any bonds released in an expeditious manner.
10.5
Where a final determination is negative, any cash deposit made during the period of the application
of provisional measures shall be refunded and any bonds released in an expeditious manner.
10.6
A definitive anti-dumping duty may be levied on products which were entered for consumption not
more than 90 days prior to the date of application of provisional measures, when the authorities determine for
the dumped product in question that:
(i)

there is a history of dumping which caused injury or that the importer was, or should have
been, aware that the exporter practises dumping and that such dumping would cause injury,
and

(ii)

the injury is caused by massive dumped imports of a product in a relatively short time
which in light of the timing and the volume of the dumped imports and other circumstances
(such as a rapid build-up of inventories of the imported product) is likely to seriously
undermine the remedial effect of the definitive anti-dumping duty to be applied, provided
that the importers concerned have been given an opportunity to comment.

10.7
The authorities may, after initiating an investigation, take such measures as the withholding of
appraisement or assessment as may be necessary to collect anti-dumping duties retroactively, as provided for
in paragraph 6, once they have sufficient evidence that the conditions set forth in that paragraph are satisfied.
10.8
No duties shall be levied retroactively pursuant to paragraph 6 on products entered for consumption
prior to the date of initiation of the investigation.
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Article 11
Duration and Review of Anti-Dumping Duties and Price Undertakings
11.1
An anti-dumping duty shall remain in force only as long as and to the extent necessary to counteract
dumping which is causing injury.
11.2
The authorities shall review the need for the continued imposition of the duty, where warranted, on
their own initiative or, provided that a reasonable period of time has elapsed since the imposition of the
definitive anti-dumping duty, upon request by any interested party which submits positive information
substantiating the need for a review.40 Interested parties shall have the right to request the authorities to
examine whether the continued imposition of the duty is necessary to offset dumping, whether the injury
would be likely to continue or recur if the duty were removed or varied, or both. If, as a result of the review
under this paragraph, the authorities determine that the anti-dumping duty is no longer warranted, it shall be
terminated immediately.
11.3
Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti-dumping duty shall be
terminated on a date not later than five years from its imposition (or from the date of the most recent review
under paragraph 2 if that review has covered both dumping and injury, or under this paragraph), unless the
authorities determine, in a review initiated before that date on their own initiative or upon a duly substantiated
request made by or on behalf of the domestic industry within a reasonable period

40

A determination of final liability for payment of anti-dumping duties, as provided for in paragraph 3 of Article 9, does not by itself
constitute a review within the meaning of this Article.

171

of time prior to that date, that the expiry of the duty would be likely to lead to continuation or recurrence of
dumping and injury.41 The duty may remain in force pending the outcome of such a review.
11.4
The provisions of Article 6 regarding evidence and procedure shall apply to any review carried out
under this Article. Any such review shall be carried out expeditiously and shall normally be concluded within
12 months of the date of initiation of the review.
11.5
The provisions of this Article shall apply mutatis mutandis to price undertakings accepted under
Article 8.
Article 12
Public Notice and Explanation of Determinations
12.1
When the authorities are satisfied that there is sufficient evidence to justify the initiation of an
anti-dumping investigation pursuant to Article 5, the Member or Members the products of which are subject
to such investigation and other interested parties known to the investigating authorities to have an interest
therein shall be notified and a public notice shall be given.
12.1.1 A public notice of the initiation of an investigation shall contain, or otherwise make
available through a separate report42, adequate information on the following:
(i)

the name of the exporting country or countries and the product involved;

(ii)

the date of initiation of the investigation;

(iii)

the basis on which dumping is alleged in the application;

(iv)

a summary of the factors on which the allegation of injury is based;

(v)

the address to which representations by interested parties should be directed;

(vi)

the time-limits allowed to interested parties for making their views known.

12.2
Public notice shall be given of any preliminary or final determination, whether affirmative or
negative, of any decision to accept an undertaking pursuant to Article 8, of the termination of such an
undertaking, and of the termination of a definitive anti-dumping duty. Each such notice shall set forth, or
otherwise make available through a separate report, in sufficient detail the findings and conclusions reached
on all issues of fact and law considered material by the investigating authorities. All such notices and reports
shall be forwarded to the Member or Members the products of which are subject to such determination or
undertaking and to other interested parties known to have an interest therein.
12.2.1

A public notice of the imposition of provisional measures shall set forth, or otherwise make
available through a separate report, sufficiently detailed explanations for the preliminary
determinations on dumping and injury and shall refer to the matters of fact and law which
have led to arguments being accepted or rejected. Such a notice or report shall, due regard
being paid to the requirement for the protection of confidential information, contain in
particular:
(i)

the names of the suppliers, or when this is impracticable, the supplying countries
involved;

41

When the amount of the anti-dumping duty is assessed on a retrospective basis, a finding in the most recent assessment proceeding
under subparagraph 3.1 of Article 9 that no duty is to be levied shall not by itself require the authorities to terminate the definitive duty.
42
Where authorities provide information and explanations under the provisions of this Article in a separate report, they shall ensure that
such report is readily available to the public.
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(ii)

a description of the product which is sufficient for customs purposes;

(iii)

the margins of dumping established and a full explanation of the reasons for the
methodology used in the establishment and comparison of the export price and the
normal value under Article 2;

(iv)

considerations relevant to the injury determination as set out in Article 3;

(v)

the main reasons leading to the determination.

12.2.2

A public notice of conclusion or suspension of an investigation in the case of an affirmative
determination providing for the imposition of a definitive duty or the acceptance of a price
undertaking shall contain, or otherwise make available through a separate report, all
relevant information on the matters of fact and law and reasons which have led to the
imposition of final measures or the acceptance of a price undertaking, due regard being
paid to the requirement for the protection of confidential information. In particular, the
notice or report shall contain the information described in subparagraph 2.1, as well as the
reasons for the acceptance or rejection of relevant arguments or claims made by the
exporters and importers, and the basis for any decision made under subparagraph 10.2 of
Article 6.

12.2.3

A public notice of the termination or suspension of an investigation following the
acceptance of an undertaking pursuant to Article 8 shall include, or otherwise make
available through a separate report, the non-confidential part of this undertaking.

12.3
The provisions of this Article shall apply mutatis mutandis to the initiation and completion of
reviews pursuant to Article 11 and to decisions under Article 10 to apply duties retroactively.
Article 13
Judicial Review
Each Member whose national legislation contains provisions on anti-dumping measures shall
maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia, of the prompt
review of administrative actions relating to final determinations and reviews of determinations within the
meaning of Article 11. Such tribunals or procedures shall be independent of the authorities responsible for the
determination or review in question.
Article 14
Anti-Dumping Action on Behalf of a Third Country
14.1
An application for anti-dumping action on behalf of a third country shall be made by the authorities
of the third country requesting action.
14.2
Such an application shall be supported by price information to show that the imports are being
dumped and by detailed information to show that the alleged dumping is causing injury to the domestic
industry concerned in the third country. The government of the third country shall afford all assistance to the
authorities of the importing country to obtain any further information which the latter may require.
14.3
In considering such an application, the authorities of the importing country shall consider the effects
of the alleged dumping on the industry concerned as a whole in the third country; that is to say, the injury
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shall not be assessed in relation only to the effect of the alleged dumping on the industry's exports to the
importing country or even on the industry's total exports.
14.4
The decision whether or not to proceed with a case shall rest with the importing country. If the
importing country decides that it is prepared to take action, the initiation of the approach to the Council for
Trade in Goods seeking its approval for such action shall rest with the importing country.
Article 15
Developing Country Members
It is recognized that special regard must be given by developed country Members to the special
situation of developing country Members when considering the application of anti-dumping measures under
this Agreement. Possibilities of constructive remedies provided for by this Agreement shall be explored
before applying anti-dumping duties where they would affect the essential interests of developing country
Members.
PART II
Article 16
Committee on Anti-Dumping Practices
16.1
There is hereby established a Committee on Anti-Dumping Practices (referred to in this Agreement
as the "Committee") composed of representatives from each of the Members. The Committee shall elect its
own Chairman and shall meet not less than twice a year and otherwise as envisaged by relevant provisions of
this Agreement at the request of any Member. The Committee shall carry out responsibilities as assigned to it
under this Agreement or by the Members and it shall afford Members the opportunity of consulting on any
matters relating to the operation of the Agreement or the furtherance of its objectives. The WTO Secretariat
shall act as the secretariat to the Committee.
16.2

The Committee may set up subsidiary bodies as appropriate.

16.3
In carrying out their functions, the Committee and any subsidiary bodies may consult with and seek
information from any source they deem appropriate. However, before the Committee or a subsidiary body
seeks such information from a source within the jurisdiction of a Member, it shall inform the Member
involved. It shall obtain the consent of the Member and any firm to be consulted.
16.4
Members shall report without delay to the Committee all preliminary or final anti-dumping actions
taken. Such reports shall be available in the Secretariat for inspection by other Members. Members shall also
submit, on a semi-annual basis, reports of any anti-dumping actions taken within the preceding six months.
The semi-annual reports shall be submitted on an agreed standard form.
16.5
Each Member shall notify the Committee (a) which of its authorities are competent to initiate and
conduct investigations referred to in Article 5 and (b) its domestic procedures governing the initiation and
conduct of such investigations.
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Article 17
Consultation and Dispute Settlement
17.1
Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to
consultations and the settlement of disputes under this Agreement.
17.2
Each Member shall afford sympathetic consideration to, and shall afford adequate opportunity for
consultation regarding, representations made by another Member with respect to any matter affecting the
operation of this Agreement.
17.3
If any Member considers that any benefit accruing to it, directly or indirectly, under this Agreement
is being nullified or impaired, or that the achievement of any objective is being impeded, by another Member
or Members, it may, with a view to reaching a mutually satisfactory resolution of the matter, request in writing
consultations with the Member or Members in question. Each Member shall afford sympathetic consideration
to any request from another Member for consultation.
17.4
If the Member that requested consultations considers that the consultations pursuant to paragraph 3
have failed to achieve a mutually agreed solution, and if final action has been taken by the administering
authorities of the importing Member to levy definitive anti-dumping duties or to accept price undertakings, it
may refer the matter to the Dispute Settlement Body ("DSB"). When a provisional measure has a significant
impact and the Member that requested consultations considers that the measure was taken contrary to the
provisions of paragraph 1 of Article 7, that Member may also refer such matter to the DSB.
17.5
upon:

17.6

The DSB shall, at the request of the complaining party, establish a panel to examine the matter based
(i)

a written statement of the Member making the request indicating how a benefit accruing to
it, directly or indirectly, under this Agreement has been nullified or impaired, or that the
achieving of the objectives of the Agreement is being impeded, and

(ii)

the facts made available in conformity with appropriate domestic procedures to the
authorities of the importing Member.

In examining the matter referred to in paragraph 5:
(i)

in its assessment of the facts of the matter, the panel shall determine whether the authorities'
establishment of the facts was proper and whether their evaluation of those facts was
unbiased and objective. If the establishment of the facts was proper and the evaluation was
unbiased and objective, even though the panel might have reached a different conclusion,
the evaluation shall not be overturned;

(ii)

the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds that a
relevant provision of the Agreement admits of more than one permissible interpretation, the
panel shall find the authorities' measure to be in conformity with the Agreement if it rests
upon one of those permissible interpretations.

17.7
Confidential information provided to the panel shall not be disclosed without formal authorization
from the person, body or authority providing such information. Where such information is requested from the
panel but release of such information by the panel is not authorized, a non-confidential summary of the
information, authorized by the person, body or authority providing the information, shall be provided.
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PART III
Article 18
Final Provisions
18.1
No specific action against dumping of exports from another Member can be taken except in
accordance with the provisions of GATT 1994, as interpreted by this Agreement.43
18.2
Reservations may not be entered in respect of any of the provisions of this Agreement without the
consent of the other Members.
18.3
Subject to subparagraphs 3.1 and 3.2, the provisions of this Agreement shall apply to investigations,
and reviews of existing measures, initiated pursuant to applications which have been made on or after the date
of entry into force for a Member of the WTO Agreement.
18.3.1

With respect to the calculation of margins of dumping in refund procedures under
paragraph 3 of Article 9, the rules used in the most recent determination or review of
dumping shall apply.

18.3.2

For the purposes of paragraph 3 of Article 11, existing anti-dumping measures shall be
deemed to be imposed on a date not later than the date of entry into force for a Member of
the WTO Agreement, except in cases in which the domestic legislation of a Member in
force on that date already included a clause of the type provided for in that paragraph.

18.4
Each Member shall take all necessary steps, of a general or particular character, to ensure, not later
than the date of entry into force of the WTO Agreement for it, the conformity of its laws, regulations and
administrative procedures with the provisions of this Agreement as they may apply for the Member in
question.
18.5
Each Member shall inform the Committee of any changes in its laws and regulations relevant to this
Agreement and in the administration of such laws and regulations.
18.6
The Committee shall review annually the implementation and operation of this Agreement taking
into account the objectives thereof. The Committee shall inform annually the Council for Trade in Goods of
developments during the period covered by such reviews.
18.7

43

The Annexes to this Agreement constitute an integral part thereof.

This is not intended to preclude action under other relevant provisions of GATT 1994, as appropriate.
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ANNEX I
PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT
TO PARAGRAPH 7 OF ARTICLE 6
1.
Upon initiation of an investigation, the authorities of the exporting Member and the firms known to
be concerned should be informed of the intention to carry out on-the-spot investigations.
2.
If in exceptional circumstances it is intended to include non-governmental experts in the
investigating team, the firms and the authorities of the exporting Member should be so informed. Such
non-governmental experts should be subject to effective sanctions for breach of confidentiality requirements.
3.
It should be standard practice to obtain explicit agreement of the firms concerned in the exporting
Member before the visit is finally scheduled.
4.
As soon as the agreement of the firms concerned has been obtained, the investigating authorities
should notify the authorities of the exporting Member of the names and addresses of the firms to be visited
and the dates agreed.
5.

Sufficient advance notice should be given to the firms in question before the visit is made.

6.
Visits to explain the questionnaire should only be made at the request of an exporting firm. Such a
visit may only be made if (a) the authorities of the importing Member notify the representatives of the
Member in question and (b) the latter do not object to the visit.
7.
As the main purpose of the on-the-spot investigation is to verify information provided or to obtain
further details, it should be carried out after the response to the questionnaire has been received unless the firm
agrees to the contrary and the government of the exporting Member is informed by the investigating
authorities of the anticipated visit and does not object to it; further, it should be standard practice prior to the
visit to advise the firms concerned of the general nature of the information to be verified and of any further
information which needs to be provided, though this should not preclude requests to be made on the spot for
further details to be provided in the light of information obtained.
8.
Enquiries or questions put by the authorities or firms of the exporting Members and essential to a
successful on-the-spot investigation should, whenever possible, be answered before the visit is made.
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ANNEX II
BEST INFORMATION AVAILABLE IN TERMS OF PARAGRAPH 8 OF ARTICLE 6
1.
As soon as possible after the initiation of the investigation, the investigating authorities should
specify in detail the information required from any interested party, and the manner in which that information
should be structured by the interested party in its response. The authorities should also ensure that the party is
aware that if information is not supplied within a reasonable time, the authorities will be free to make
determinations on the basis of the facts available, including those contained in the application for the initiation
of the investigation by the domestic industry.
2.
The authorities may also request that an interested party provide its response in a particular medium
(e.g. computer tape) or computer language. Where such a request is made, the authorities should consider the
reasonable ability of the interested party to respond in the preferred medium or computer language, and should
not request the party to use for its response a computer system other than that used by the party. The authority
should not maintain a request for a computerized response if the interested party does not maintain
computerized accounts and if presenting the response as requested would result in an unreasonable extra
burden on the interested party, e.g. it would entail unreasonable additional cost and trouble. The authorities
should not maintain a request for a response in a particular medium or computer language if the interested
party does not maintain its computerized accounts in such medium or computer language and if presenting the
response as requested would result in an unreasonable extra burden on the interested party, e.g. it would entail
unreasonable additional cost and trouble.
3.
All information which is verifiable, which is appropriately submitted so that it can be used in the
investigation without undue difficulties, which is supplied in a timely fashion, and, where applicable, which is
supplied in a medium or computer language requested by the authorities, should be taken into account when
determinations are made. If a party does not respond in the preferred medium or computer language but the
authorities find that the circumstances set out in paragraph 2 have been satisfied, the failure to respond in the
preferred medium or computer language should not be considered to significantly impede the investigation.
4.
Where the authorities do not have the ability to process information if provided in a particular
medium (e.g. computer tape), the information should be supplied in the form of written material or any other
form acceptable to the authorities.
5.
Even though the information provided may not be ideal in all respects, this should not justify the
authorities from disregarding it, provided the interested party has acted to the best of its ability.
6.
If evidence or information is not accepted, the supplying party should be informed forthwith of the
reasons therefor, and should have an opportunity to provide further explanations within a reasonable period,
due account being taken of the time-limits of the investigation. If the explanations are considered by the
authorities as not being satisfactory, the reasons for the rejection of such evidence or information should be
given in any published determinations.
7.
If the authorities have to base their findings, including those with respect to normal value, on
information from a secondary source, including the information supplied in the application for the initiation of
the investigation, they should do so with special circumspection. In such cases, the authorities should, where
practicable, check the information from other independent sources at their disposal, such as published price
lists, official import statistics and customs returns, and from the information obtained from other interested
parties during the investigation. It is clear, however, that if an interested party does not cooperate and thus
relevant information is being withheld from the authorities, this situation could lead to a result which is less
favourable to the party than if the party did cooperate.
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Decision on Anti-Circumvention
Ministers,
Noting that while the problem of circumvention of anti-dumping duty measures formed part of the
negotiations which preceded the Agreement on Implementation of Article VI of GATT 1994, negotiators were
unable to agree on specific text,
Mindful of the desirability of the applicability of uniform rules in this area as soon as possible,
Decide to refer this matter to the Committee on Anti-Dumping Practices established under that
Agreement for resolution.
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Decision on Review of Article 17.6 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994
Ministers decide as follows:
The standard of review in paragraph 6 of Article 17 of the Agreement on Implementation of Article
VI of GATT 1994 shall be reviewed after a period of three years with a view to considering the question of
whether it is capable of general application.
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Agreement on Subsidies and Countervailing Measures
Members hereby agree as follows:
Members hereby agree as follows:
PART I: GENERAL PROVISIONS
Article 1
Definition of a Subsidy
1.1

For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a)(1)

there is a financial contribution by a government or any public body within the territory of a
Member (referred to in this Agreement as "government"), i.e. where:
(i)

a government practice involves a direct transfer of funds (e.g. grants, loans, and
equity infusion), potential direct transfers of funds or liabilities (e.g. loan
guarantees);

(ii)

government revenue that is otherwise due is foregone or not collected (e.g. fiscal
incentives such as tax credits)44;

(iii)

a government provides goods or services other than general infrastructure, or
purchases goods;

(iv)

a government makes payments to a funding mechanism, or entrusts or directs a
private body to carry out one or more of the type of functions illustrated in (i) to
(iii) above which would normally be vested in the government and the practice, in
no real sense, differs from practices normally followed by governments;
or

(a)(2)

there is any form of income or price support in the sense of Article XVI of GATT 1994;
and

(b)

a benefit is thereby conferred.

1.2
A subsidy as defined in paragraph 1 shall be subject to the provisions of Part II or shall be subject to
the provisions of Part III or V only if such a subsidy is specific in accordance with the provisions of Article 2.

44
In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and the provisions of Annexes I through III of
this Agreement, the exemption of an exported product from duties or taxes borne by the like product when destined for domestic
consumption, or the remission of such duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a
subsidy.
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Article 2
Specificity
2.1
In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is specific to an
enterprise or industry or group of enterprises or industries (referred to in this Agreement as "certain
enterprises") within the jurisdiction of the granting authority, the following principles shall apply:
(a)

Where the granting authority, or the legislation pursuant to which the granting authority
operates, explicitly limits access to a subsidy to certain enterprises, such subsidy shall be
specific.

(b)

Where the granting authority, or the legislation pursuant to which the granting authority
operates, establishes objective criteria or conditions45 governing the eligibility for, and the
amount of, a subsidy, specificity shall not exist, provided that the eligibility is automatic
and that such criteria and conditions are strictly adhered to. The criteria or conditions must
be clearly spelled out in law, regulation, or other official document, so as to be capable of
verification.

(c)

If, notwithstanding any appearance of non-specificity resulting from the application of the
principles laid down in subparagraphs (a) and (b), there are reasons to believe that the
subsidy may in fact be specific, other factors may be considered. Such factors are: use of a
subsidy programme by a limited number of certain enterprises, predominant use by certain
enterprises, the granting of disproportionately large amounts of subsidy to certain
enterprises, and the manner in which discretion has been exercised by the granting authority
in the decision to grant a subsidy.46 In applying this subparagraph, account shall be taken
of the extent of diversification of economic activities within the jurisdiction of the granting
authority, as well as of the length of time during which the subsidy programme has been in
operation.

2.2
A subsidy which is limited to certain enterprises located within a designated geographical region
within the jurisdiction of the granting authority shall be specific. It is understood that the setting or change of
generally applicable tax rates by all levels of government entitled to do so shall not be deemed to be a specific
subsidy for the purposes of this Agreement.
2.3

Any subsidy falling under the provisions of Article 3 shall be deemed to be specific.

2.4
Any determination of specificity under the provisions of this Article shall be clearly substantiated on
the basis of positive evidence.
PART II: PROHIBITED SUBSIDIES
Article 3
Prohibition
3.1
Except as provided in the Agreement on Agriculture, the following subsidies, within the meaning of
Article 1, shall be prohibited:
45
Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, which do not favour certain enterprises
over others, and which are economic in nature and horizontal in application, such as number of employees or size of enterprise.
46
In this regard, in particular, information on the frequency with which applications for a subsidy are refused or approved and the
reasons for such decisions shall be considered.
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3.2

(a)

subsidies contingent, in law or in fact 47 , whether solely or as one of several other
conditions, upon export performance, including those illustrated in Annex I48;

(b)

subsidies contingent, whether solely or as one of several other conditions, upon the use of
domestic over imported goods.

A Member shall neither grant nor maintain subsidies referred to in paragraph 1.
Article 4
Remedies

4.1
Whenever a Member has reason to believe that a prohibited subsidy is being granted or maintained
by another Member, such Member may request consultations with such other Member.
4.2
A request for consultations under paragraph 1 shall include a statement of available evidence with
regard to the existence and nature of the subsidy in question.
4.3
Upon request for consultations under paragraph 1, the Member believed to be granting or
maintaining the subsidy in question shall enter into such consultations as quickly as possible. The purpose of
the consultations shall be to clarify the facts of the situation and to arrive at a mutually agreed solution.
4.4
If no mutually agreed solution has been reached within 30 days49 of the request for consultations, any
Member party to such consultations may refer the matter to the Dispute Settlement Body ("DSB") for the
immediate establishment of a panel, unless the DSB decides by consensus not to establish a panel.
4.5
Upon its establishment, the panel may request the assistance of the Permanent Group of Experts50
(referred to in this Agreement as the "PGE") with regard to whether the measure in question is a prohibited
subsidy. If so requested, the PGE shall immediately review the evidence with regard to the existence and
nature of the measure in question and shall provide an opportunity for the Member applying or maintaining
the measure to demonstrate that the measure in question is not a prohibited subsidy. The PGE shall report its
conclusions to the panel within a time-limit determined by the panel. The PGE's conclusions on the issue of
whether or not the measure in question is a prohibited subsidy shall be accepted by the panel without
modification.
4.6
The panel shall submit its final report to the parties to the dispute. The report shall be circulated to
all Members within 90 days of the date of the composition and the establishment of the panel's terms of
reference.
4.7
If the measure in question is found to be a prohibited subsidy, the panel shall recommend that the
subsidizing Member withdraw the subsidy without delay. In this regard, the panel shall specify in its
recommendation the time-period within which the measure must be withdrawn.
4.8
Within 30 days of the issuance of the panel's report to all Members, the report shall be adopted by
the DSB unless one of the parties to the dispute formally notifies the DSB of its decision to appeal or the DSB
decides by consensus not to adopt the report.

47

This standard is met when the facts demonstrate that the granting of a subsidy, without having been made legally contingent upon
export performance, is in fact tied to actual or anticipated exportation or export earnings. The mere fact that a subsidy is granted to
enterprises which export shall not for that reason alone be considered to be an export subsidy within the meaning of this provision.
48
Measures referred to in Annex I as not constituting export subsidies shall not be prohibited under this or any other provision of this
Agreement.
49
Any time-periods mentioned in this Article may be extended by mutual agreement.
50
As established in Article 24.

183

4.9
Where a panel report is appealed, the Appellate Body shall issue its decision within 30 days from the
date when the party to the dispute formally notifies its intention to appeal. When the Appellate Body
considers that it cannot provide its report within 30 days, it shall inform the DSB in writing of the reasons for
the delay together with an estimate of the period within which it will submit its report. In no case shall the
proceedings exceed 60 days. The appellate report shall be adopted by the DSB and unconditionally accepted
by the parties to the dispute unless the DSB decides by consensus not to adopt the appellate report within 20
days following its issuance to the Members.51
4.10
In the event the recommendation of the DSB is not followed within the time-period specified by the
panel, which shall commence from the date of adoption of the panel s report or the Appellate Body s report,
the DSB shall grant authorization to the complaining Member to take appropriate52 countermeasures, unless
the DSB decides by consensus to reject the request.
4.11
In the event a party to the dispute requests arbitration under paragraph 6 of Article 22 of the Dispute
Settlement Understanding ("DSU"), the arbitrator shall determine whether the countermeasures are
appropriate.53
4.12
For purposes of disputes conducted pursuant to this Article, except for time-periods specifically
prescribed in this Article, time-periods applicable under the DSU for the conduct of such disputes shall be half
the time prescribed therein.
PART III: ACTIONABLE SUBSIDIES
Article 5
Adverse Effects
No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of
Article 1, adverse effects to the interests of other Members, i.e.:
(a)

injury to the domestic industry of another Member54;

(b)

nullification or impairment of benefits accruing directly or indirectly to other Members
under GATT 1994 in particular the benefits of concessions bound under Article II of
GATT 199455;

(c)

serious prejudice to the interests of another Member.56

This Article does not apply to subsidies maintained on agricultural products as provided in Article 13 of the
Agreement on Agriculture.

51

If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this purpose.
This expression is not meant to allow countermeasures that are disproportionate in light of the fact that the subsidies dealt with under
these provisions are prohibited.
53
This expression is not meant to allow countermeasures that are disproportionate in light of the fact that the subsidies dealt with under
these provisions are prohibited.
54
The term "injury to the domestic industry" is used here in the same sense as it is used in Part V.
55
The term "nullification or impairment" is used in this Agreement in the same sense as it is used in the relevant provisions of GATT
1994, and the existence of such nullification or impairment shall be established in accordance with the practice of application of these
provisions.
56
The term "serious prejudice to the interests of another Member" is used in this Agreement in the same sense as it is used in paragraph
1 of Article XVI of GATT 1994, and includes threat of serious prejudice.
52
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Article 6
Serious Prejudice
6.1

Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed to exist in the case of:
(a)

the total ad valorem subsidization57 of a product exceeding 5 per cent58;

(b)

subsidies to cover operating losses sustained by an industry;

(c)

subsidies to cover operating losses sustained by an enterprise, other than one-time measures
which are non-recurrent and cannot be repeated for that enterprise and which are given
merely to provide time for the development of long-term solutions and to avoid acute social
problems;

(d)

direct forgiveness of debt, i.e. forgiveness of government-held debt, and grants to cover
debt repayment.59

6.2
Notwithstanding the provisions of paragraph 1, serious prejudice shall not be found if the subsidizing
Member demonstrates that the subsidy in question has not resulted in any of the effects enumerated in
paragraph 3.
6.3
Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any case where one or
several of the following apply:
(a)

the effect of the subsidy is to displace or impede the imports of a like product of another
Member into the market of the subsidizing Member;

(b)

the effect of the subsidy is to displace or impede the exports of a like product of another
Member from a third country market;

(c)

the effect of the subsidy is a significant price undercutting by the subsidized product as
compared with the price of a like product of another Member in the same market or
significant price suppression, price depression or lost sales in the same market;

(d)

the effect of the subsidy is an increase in the world market share of the subsidizing Member
in a particular subsidized primary product or commodity60 as compared to the average share
it had during the previous period of three years and this increase follows a consistent trend
over a period when subsidies have been granted.

6.4
For the purpose of paragraph 3(b), the displacement or impeding of exports shall include any case in
which, subject to the provisions of paragraph 7, it has been demonstrated that there has been a change in
relative shares of the market to the disadvantage of the non-subsidized like product (over an appropriately
representative period sufficient to demonstrate clear trends in the development of the market for the product
concerned, which, in normal circumstances, shall be at least one year). "Change in relative shares of the
market" shall include any of the following situations: (a) there is an increase in the market share of the
subsidized product; (b) the market share of the subsidized product remains constant in circumstances in

57

The total ad valorem subsidization shall be calculated in accordance with the provisions of Annex IV.
Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the threshold in this subparagraph does not apply
to civil aircraft.
59
Members recognize that where royalty-based financing for a civil aircraft programme is not being fully repaid due to the level of
actual sales falling below the level of forecast sales, this does not in itself constitute serious prejudice for the purposes of this
subparagraph.
60
Unless other multilaterally agreed specific rules apply to the trade in the product or commodity in question.
58
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which, in the absence of the subsidy, it would have declined; (c) the market share of the subsidized product
declines, but at a slower rate than would have been the case in the absence of the subsidy.
6.5
For the purpose of paragraph 3(c), price undercutting shall include any case in which such price
undercutting has been demonstrated through a comparison of prices of the subsidized product with prices of a
non-subsidized like product supplied to the same market. The comparison shall be made at the same level of
trade and at comparable times, due account being taken of any other factor affecting price comparability.
However, if such a direct comparison is not possible, the existence of price undercutting may be demonstrated
on the basis of export unit values.
6.6
Each Member in the market of which serious prejudice is alleged to have arisen shall, subject to the
provisions of paragraph 3 of Annex V, make available to the parties to a dispute arising under Article 7, and to
the panel established pursuant to paragraph 4 of Article 7, all relevant information that can be obtained as to
the changes in market shares of the parties to the dispute as well as concerning prices of the products involved.
6.7
Displacement or impediment resulting in serious prejudice shall not arise under paragraph 3 where
any of the following circumstances exist61 during the relevant period:
(a)

prohibition or restriction on exports of the like product from the complaining Member or on
imports from the complaining Member into the third country market concerned;

(b)

decision by an importing government operating a monopoly of trade or state trading in the
product concerned to shift, for non-commercial reasons, imports from the complaining
Member to another country or countries;

(c)

natural disasters, strikes, transport disruptions or other force majeure substantially affecting
production, qualities, quantities or prices of the product available for export from the
complaining Member;

(d)

existence of arrangements limiting exports from the complaining Member;

(e)

voluntary decrease in the availability for export of the product concerned from the
complaining Member (including, inter alia, a situation where firms in the complaining
Member have been autonomously reallocating exports of this product to new markets);

(f)

failure to conform to standards and other regulatory requirements in the importing country.

6.8
In the absence of circumstances referred to in paragraph 7, the existence of serious prejudice should
be determined on the basis of the information submitted to or obtained by the panel, including information
submitted in accordance with the provisions of Annex V.
6.9
This Article does not apply to subsidies maintained on agricultural products as provided in Article 13
of the Agreement on Agriculture.
Article 7
Remedies
7.1
Except as provided in Article 13 of the Agreement on Agriculture, whenever a Member has reason to
believe that any subsidy referred to in Article 1, granted or maintained by another Member, results in injury to
its domestic industry, nullification or impairment or serious prejudice, such Member may request
consultations with such other Member.
61
The fact that certain circumstances are referred to in this paragraph does not, in itself, confer upon them any legal status in terms of
either GATT 1994 or this Agreement. These circumstances must not be isolated, sporadic or otherwise insignificant.
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7.2
A request for consultations under paragraph 1 shall include a statement of available evidence with
regard to (a) the existence and nature of the subsidy in question, and (b) the injury caused to the domestic
industry, or the nullification or impairment, or serious prejudice62 caused to the interests of the Member
requesting consultations.
7.3
Upon request for consultations under paragraph 1, the Member believed to be granting or
maintaining the subsidy practice in question shall enter into such consultations as quickly as possible. The
purpose of the consultations shall be to clarify the facts of the situation and to arrive at a mutually agreed
solution.
7.4
If consultations do not result in a mutually agreed solution within 60 days63, any Member party to
such consultations may refer the matter to the DSB for the establishment of a panel, unless the DSB decides
by consensus not to establish a panel. The composition of the panel and its terms of reference shall be
established within 15 days from the date when it is established.
7.5
The panel shall review the matter and shall submit its final report to the parties to the dispute. The
report shall be circulated to all Members within 120 days of the date of the composition and establishment of
the panel s terms of reference.
7.6
Within 30 days of the issuance of the panel s report to all Members, the report shall be adopted by
the DSB64 unless one of the parties to the dispute formally notifies the DSB of its decision to appeal or the
DSB decides by consensus not to adopt the report.
7.7
Where a panel report is appealed, the Appellate Body shall issue its decision within 60 days from the
date when the party to the dispute formally notifies its intention to appeal. When the Appellate Body
considers that it cannot provide its report within 60 days, it shall inform the DSB in writing of the reasons for
the delay together with an estimate of the period within which it will submit its report. In no case shall the
proceedings exceed 90 days. The appellate report shall be adopted by the DSB and unconditionally accepted
by the parties to the dispute unless the DSB decides by consensus not to adopt the appellate report within 20
days following its issuance to the Members.65
7.8
Where a panel report or an Appellate Body report is adopted in which it is determined that any
subsidy has resulted in adverse effects to the interests of another Member within the meaning of Article 5, the
Member granting or maintaining such subsidy shall take appropriate steps to remove the adverse effects or
shall withdraw the subsidy.
7.9
In the event the Member has not taken appropriate steps to remove the adverse effects of the subsidy
or withdraw the subsidy within six months from the date when the DSB adopts the panel report or the
Appellate Body report, and in the absence of agreement on compensation, the DSB shall grant authorization to
the complaining Member to take countermeasures, commensurate with the degree and nature of the adverse
effects determined to exist, unless the DSB decides by consensus to reject the request.
7.10
In the event that a party to the dispute requests arbitration under paragraph 6 of Article 22 of the
DSU, the arbitrator shall determine whether the countermeasures are commensurate with the degree and
nature of the adverse effects determined to exist.

62
In the event that the request relates to a subsidy deemed to result in serious prejudice in terms of paragraph 1 of Article 6, the
available evidence of serious prejudice may be limited to the available evidence as to whether the conditions of paragraph 1 of Article 6
have been met or not.
63
Any time-periods mentioned in this Article may be extended by mutual agreement.
64
If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this purpose.
65
If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this purpose.
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PART IV: NON-ACTIONABLE SUBSIDIES
Article 8
Identification of Non-Actionable Subsidies
8.1

8.2

The following subsidies shall be considered as non-actionable66:
(a)

subsidies which are not specific within the meaning of Article 2;

(b)

subsidies which are specific within the meaning of Article 2 but which meet all of the
conditions provided for in paragraphs 2(a), 2(b) or 2(c) below.

Notwithstanding the provisions of Parts III and V, the following subsidies shall be non-actionable:
(a)

assistance for research activities conducted by firms or by higher education or research
establishments on a contract basis with firms if:67, 68, 69
the assistance covers70 not more than 75 per cent of the costs of industrial research71 or 50
per cent of the costs of pre-competitive development activity72, 73;
and provided that such assistance is limited exclusively to:
(i)

costs of personnel (researchers, technicians and other supporting staff employed
exclusively in the research activity);

(ii)

costs of instruments, equipment, land and buildings used exclusively and
permanently (except when disposed of on a commercial basis) for the research
activity;

(iii)

costs of consultancy and equivalent services used exclusively for the research
activity, including bought-in research, technical knowledge, patents, etc.;

66

It is recognized that government assistance for various purposes is widely provided by Members and that the mere fact that such
assistance may not qualify for non-actionable treatment under the provisions of this Article does not in itself restrict the ability of
Members to provide such assistance.
67
Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the provisions of this subparagraph do not apply
to that product.
68
Not later than 18 months after the date of entry into force of the WTO Agreement, the Committee on Subsidies and Countervailing
Measures provided for in Article 24 (referred to in this Agreement as "the Committee") shall review the operation of the provisions of
subparagraph 2(a) with a view to making all necessary modifications to improve the operation of these provisions. In its consideration of
possible modifications, the Committee shall carefully review the definitions of the categories set forth in this subparagraph in the light of
the experience of Members in the operation of research programmes and the work in other relevant international institutions.
69
The provisions of this Agreement do not apply to fundamental research activities independently conducted by higher education or
research establishments. The term "fundamental research" means an enlargement of general scientific and technical knowledge not
linked to industrial or commercial objectives.
70
The allowable levels of non-actionable assistance referred to in this subparagraph shall be established by reference to the total
eligible costs incurred over the duration of an individual project.
71
The term "industrial research" means planned search or critical investigation aimed at discovery of new knowledge, with the
objective that such knowledge may be useful in developing new products, processes or services, or in bringing about a significant
improvement to existing products, processes or services.
72
The term "pre-competitive development activity" means the translation of industrial research findings into a plan, blueprint or design
for new, modified or improved products, processes or services whether intended for sale or use, including the creation of a first prototype
which would not be capable of commercial use. It may further include the conceptual formulation and design of products, processes or
services alternatives and initial demonstration or pilot projects, provided that these same projects cannot be converted or used for
industrial application or commercial exploitation. It does not include routine or periodic alterations to existing products, production lines,
manufacturing processes, services, and other on-going operations even though those alterations may represent improvements.
73
In the case of programmes which span industrial research and pre-competitive development activity, the allowable level of nonactionable assistance shall not exceed the simple average of the allowable levels of non-actionable assistance applicable to the above two
categories, calculated on the basis of all eligible costs as set forth in items (i) to (v) of this subparagraph.
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(b)

(iv)

additional overhead costs incurred directly as a result of the research activity;

(v)

other running costs (such as those of materials, supplies and the like), incurred
directly as a result of the research activity.

assistance to disadvantaged regions within the territory of a Member given pursuant to a
general framework of regional development 74 and non-specific (within the meaning of
Article 2) within eligible regions provided that:
(i)

each disadvantaged region must be a clearly designated contiguous geographical
area with a definable economic and administrative identity;

(ii)

the region is considered as disadvantaged on the basis of neutral and objective
criteria75, indicating that the region's difficulties arise out of more than temporary
circumstances; such criteria must be clearly spelled out in law, regulation, or other
official document, so as to be capable of verification;

(iii)

the criteria shall include a measurement of economic development which shall be
based on at least one of the following factors:
-

one of either income per capita or household income per capita, or GDP
per capita, which must not be above 85 per cent of the average for the
territory concerned;

-

unemployment rate, which must be at least 110 per cent of the average
for the territory concerned;

as measured over a three-year period; such measurement, however, may be a
composite one and may include other factors.
(c)

assistance to promote adaptation of existing facilities76 to new environmental requirements
imposed by law and/or regulations which result in greater constraints and financial burden
on firms, provided that the assistance:
(i)

is a one-time non-recurring measure; and

(ii)

is limited to 20 per cent of the cost of adaptation; and

(iii)

does not cover the cost of replacing and operating the assisted investment, which
must be fully borne by firms; and

(iv)

is directly linked to and proportionate to a firm's planned reduction of nuisances
and pollution, and does not cover any manufacturing cost savings which may be
achieved; and

74
A "general framework of regional development" means that regional subsidy programmes are part of an internally consistent and
generally applicable regional development policy and that regional development subsidies are not granted in isolated geographical points
having no, or virtually no, influence on the development of a region.
75
"Neutral and objective criteria" means criteria which do not favour certain regions beyond what is appropriate for the elimination or
reduction of regional disparities within the framework of the regional development policy. In this regard, regional subsidy programmes
shall include ceilings on the amount of assistance which can be granted to each subsidized project. Such ceilings must be differentiated
according to the different levels of development of assisted regions and must be expressed in terms of investment costs or cost of job
creation. Within such ceilings, the distribution of assistance shall be sufficiently broad and even to avoid the predominant use of a
subsidy by, or the granting of disproportionately large amounts of subsidy to, certain enterprises as provided for in Article 2.
76
The term "existing facilities" means facilities which have been in operation for at least two years at the time when new environmental
requirements are imposed.
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(v)

is available to all firms which can adopt the new equipment and/or production
processes.

8.3
A subsidy programme for which the provisions of paragraph 2 are invoked shall be notified in
advance of its implementation to the Committee in accordance with the provisions of Part VII. Any such
notification shall be sufficiently precise to enable other Members to evaluate the consistency of the
programme with the conditions and criteria provided for in the relevant provisions of paragraph 2. Members
shall also provide the Committee with yearly updates of such notifications, in particular by supplying
information on global expenditure for each programme, and on any modification of the programme. Other
Members shall have the right to request information about individual cases of subsidization under a notified
programme.77
8.4
Upon request of a Member, the Secretariat shall review a notification made pursuant to paragraph 3
and, where necessary, may require additional information from the subsidizing Member concerning the
notified programme under review. The Secretariat shall report its findings to the Committee. The Committee
shall, upon request, promptly review the findings of the Secretariat (or, if a review by the Secretariat has not
been requested, the notification itself), with a view to determining whether the conditions and criteria laid
down in paragraph 2 have not been met. The procedure provided for in this paragraph shall be completed at
the latest at the first regular meeting of the Committee following the notification of a subsidy programme,
provided that at least two months have elapsed between such notification and the regular meeting of the
Committee. The review procedure described in this paragraph shall also apply, upon request, to substantial
modifications of a programme notified in the yearly updates referred to in paragraph 3.
8.5
Upon the request of a Member, the determination by the Committee referred to in paragraph 4, or a
failure by the Committee to make such a determination, as well as the violation, in individual cases, of the
conditions set out in a notified programme, shall be submitted to binding arbitration. The arbitration body
shall present its conclusions to the Members within 120 days from the date when the matter was referred to
the arbitration body. Except as otherwise provided in this paragraph, the DSU shall apply to arbitrations
conducted under this paragraph.
Article 9
Consultations and Authorized Remedies
9.1
If, in the course of implementation of a programme referred to in paragraph 2 of Article 8,
notwithstanding the fact that the programme is consistent with the criteria laid down in that paragraph, a
Member has reasons to believe that this programme has resulted in serious adverse effects to the domestic
industry of that Member, such as to cause damage which would be difficult to repair, such Member may
request consultations with the Member granting or maintaining the subsidy.
9.2
Upon request for consultations under paragraph 1, the Member granting or maintaining the subsidy
programme in question shall enter into such consultations as quickly as possible. The purpose of the
consultations shall be to clarify the facts of the situation and to arrive at a mutually acceptable solution.
9.3
If no mutually acceptable solution has been reached in consultations under paragraph 2 within
60 days of the request for such consultations, the requesting Member may refer the matter to the Committee.
9.4
Where a matter is referred to the Committee, the Committee shall immediately review the facts
involved and the evidence of the effects referred to in paragraph 1. If the Committee determines that such
effects exist, it may recommend to the subsidizing Member to modify this programme in such a way as to
remove these effects. The Committee shall present its conclusions within 120 days from the date when the
matter is referred to it under paragraph 3. In the event the recommendation is not followed within six months,
77
It is recognized that nothing in this notification provision requires the provision of confidential information, including confidential
business information.
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the Committee shall authorize the requesting Member to take appropriate countermeasures commensurate
with the nature and degree of the effects determined to exist.
PART V: COUNTERVAILING MEASURES
Article 10
Application of Article VI of GATT 199478
Members shall take all necessary steps to ensure that the imposition of a countervailing duty79 on any
product of the territory of any Member imported into the territory of another Member is in accordance with
the provisions of Article VI of GATT 1994 and the terms of this Agreement. Countervailing duties may only
be imposed pursuant to investigations initiated80 and conducted in accordance with the provisions of this
Agreement and the Agreement on Agriculture.
Article 11
Initiation and Subsequent Investigation
11.1
Except as provided in paragraph 6, an investigation to determine the existence, degree and effect of
any alleged subsidy shall be initiated upon a written application by or on behalf of the domestic industry.
11.2
An application under paragraph 1 shall include sufficient evidence of the existence of (a) a subsidy
and, if possible, its amount, (b) injury within the meaning of Article VI of GATT 1994 as interpreted by this
Agreement, and (c) a causal link between the subsidized imports and the alleged injury. Simple assertion,
unsubstantiated by relevant evidence, cannot be considered sufficient to meet the requirements of this
paragraph. The application shall contain such information as is reasonably available to the applicant on the
following:
(i)

the identity of the applicant and a description of the volume and value of the domestic
production of the like product by the applicant. Where a written application is made on
behalf of the domestic industry, the application shall identify the industry on behalf of
which the application is made by a list of all known domestic producers of the like product
(or associations of domestic producers of the like product) and, to the extent possible, a
description of the volume and value of domestic production of the like product accounted
for by such producers;

(ii)

a complete description of the allegedly subsidized product, the names of the country or
countries of origin or export in question, the identity of each known exporter or foreign
producer and a list of known persons importing the product in question;

78
The provisions of Part II or III may be invoked in parallel with the provisions of Part V; however, with regard to the effects of a
particular subsidy in the domestic market of the importing Member, only one form of relief (either a countervailing duty, if the
requirements of Part V are met, or a countermeasure under Articles 4 or 7) shall be available. The provisions of Parts III and V shall not
be invoked regarding measures considered non-actionable in accordance with the provisions of Part IV. However, measures referred to
in paragraph 1(a) of Article 8 may be investigated in order to determine whether or not they are specific within the meaning of Article 2.
In addition, in the case of a subsidy referred to in paragraph 2 of Article 8 conferred pursuant to a programme which has not been
notified in accordance with paragraph 3 of Article 8, the provisions of Part III or V may be invoked, but such subsidy shall be treated as
non-actionable if it is found to conform to the standards set forth in paragraph 2 of Article 8.
79
The term "countervailing duty" shall be understood to mean a special duty levied for the purpose of offsetting any subsidy bestowed
directly or indirectly upon the manufacture, production or export of any merchandise, as provided for in paragraph 3 of Article VI of
GATT 1994.
80
The term "initiated" as used hereinafter means procedural action by which a Member formally commences an investigation as
provided in Article 11.
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(iii)

evidence with regard to the existence, amount and nature of the subsidy in question;

(iv)

evidence that alleged injury to a domestic industry is caused by subsidized imports through
the effects of the subsidies; this evidence includes information on the evolution of the
volume of the allegedly subsidized imports, the effect of these imports on prices of the like
product in the domestic market and the consequent impact of the imports on the domestic
industry, as demonstrated by relevant factors and indices having a bearing on the state of
the domestic industry, such as those listed in paragraphs 2 and 4 of Article 15.

11.3
The authorities shall review the accuracy and adequacy of the evidence provided in the application
to determine whether the evidence is sufficient to justify the initiation of an investigation.
11.4
An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have determined,
on the basis of an examination of the degree of support for, or opposition to, the application expressed81 by
domestic producers of the like product, that the application has been made by or on behalf of the domestic
industry.82 The application shall be considered to have been made "by or on behalf of the domestic industry"
if it is supported by those domestic producers whose collective output constitutes more than 50 per cent of the
total production of the like product produced by that portion of the domestic industry expressing either
support for or opposition to the application. However, no investigation shall be initiated when domestic
producers expressly supporting the application account for less than 25 per cent of total production of the like
product produced by the domestic industry.
11.5
The authorities shall avoid, unless a decision has been made to initiate an investigation, any
publicizing of the application for the initiation of an investigation.
11.6
If, in special circumstances, the authorities concerned decide to initiate an investigation without
having received a written application by or on behalf of a domestic industry for the initiation of such
investigation, they shall proceed only if they have sufficient evidence of the existence of a subsidy, injury and
causal link, as described in paragraph 2, to justify the initiation of an investigation.
11.7
The evidence of both subsidy and injury shall be considered simultaneously (a) in the decision
whether or not to initiate an investigation and (b) thereafter, during the course of the investigation, starting on
a date not later than the earliest date on which in accordance with the provisions of this Agreement provisional
measures may be applied.
11.8
In cases where products are not imported directly from the country of origin but are exported to the
importing Member from an intermediate country, the provisions of this Agreement shall be fully applicable
and the transaction or transactions shall, for the purposes of this Agreement, be regarded as having taken place
between the country of origin and the importing Member.
11.9
An application under paragraph 1 shall be rejected and an investigation shall be terminated promptly
as soon as the authorities concerned are satisfied that there is not sufficient evidence of either subsidization or
of injury to justify proceeding with the case. There shall be immediate termination in cases where the amount
of a subsidy is de minimis, or where the volume of subsidized imports, actual or potential, or the injury, is
negligible. For the purpose of this paragraph, the amount of the subsidy shall be considered to be de minimis
if the subsidy is less than 1 per cent ad valorem.
11.10

An investigation shall not hinder the procedures of customs clearance.

11.11 Investigations shall, except in special circumstances, be concluded within one year, and in no case
more than 18 months, after their initiation.
81
In the case of fragmented industries involving an exceptionally large number of producers, authorities may determine support and
opposition by using statistically valid sampling techniques.
82
Members are aware that in the territory of certain Members employees of domestic producers of the like product or representatives of
those employees may make or support an application for an investigation under paragraph 1.
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Article 12
Evidence
12.1
Interested Members and all interested parties in a countervailing duty investigation shall be given
notice of the information which the authorities require and ample opportunity to present in writing all
evidence which they consider relevant in respect of the investigation in question.
12.1.1

Exporters, foreign producers or interested Members receiving questionnaires used in a
countervailing duty investigation shall be given at least 30 days for reply. 83 Due
consideration should be given to any request for an extension of the 30-day period and,
upon cause shown, such an extension should be granted whenever practicable.

12.1.2

Subject to the requirement to protect confidential information, evidence presented in
writing by one interested Member or interested party shall be made available promptly to
other interested Members or interested parties participating in the investigation.

12.1.3

As soon as an investigation has been initiated, the authorities shall provide the full text of
the written application received under paragraph 1 of Article 11 to the known exporters84
and to the authorities of the exporting Member and shall make it available, upon request, to
other interested parties involved. Due regard shall be paid to the protection of confidential
information, as provided for in paragraph 4.

12.2.
Interested Members and interested parties also shall have the right, upon justification, to present
information orally. Where such information is provided orally, the interested Members and interested parties
subsequently shall be required to reduce such submissions to writing. Any decision of the investigating
authorities can only be based on such information and arguments as were on the written record of this
authority and which were available to interested Members and interested parties participating in the
investigation, due account having been given to the need to protect confidential information.
12.3
The authorities shall whenever practicable provide timely opportunities for all interested Members
and interested parties to see all information that is relevant to the presentation of their cases, that is not
confidential as defined in paragraph 4, and that is used by the authorities in a countervailing duty
investigation, and to prepare presentations on the basis of this information.
12.4
Any information which is by nature confidential (for example, because its disclosure would be of
significant competitive advantage to a competitor or because its disclosure would have a significantly adverse
effect upon a person supplying the information or upon a person from whom the supplier acquired the
information), or which is provided on a confidential basis by parties to an investigation shall, upon good cause
shown, be treated as such by the authorities. Such information shall not be disclosed without specific
permission of the party submitting it.85
12.4.1

The authorities shall require interested Members or interested parties providing confidential
information to furnish non-confidential summaries thereof. These summaries shall be in
sufficient detail to permit a reasonable understanding of the substance of the information
submitted in confidence. In exceptional circumstances, such Members or parties may

83
As a general rule, the time-limit for exporters shall be counted from the date of receipt of the questionnaire, which for this purpose
shall be deemed to have been received one week from the date on which it was sent to the respondent or transmitted to the appropriate
diplomatic representatives of the exporting Member or, in the case of a separate customs territory Member of the WTO, an official
representative of the exporting territory.
84
It being understood that where the number of exporters involved is particularly high, the full text of the application should instead be
provided only to the authorities of the exporting Member or to the relevant trade association who then should forward copies to the
exporters concerned.
85
Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn protective order may be required.
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indicate that such information is not susceptible of summary. In such exceptional
circumstances, a statement of the reasons why summarization is not possible must be
provided.
12.4.2

If the authorities find that a request for confidentiality is not warranted and if the supplier of
the information is either unwilling to make the information public or to authorize its
disclosure in generalized or summary form, the authorities may disregard such information
unless it can be demonstrated to their satisfaction from appropriate sources that the
information is correct.86

12.5
Except in circumstances provided for in paragraph 7, the authorities shall during the course of an
investigation satisfy themselves as to the accuracy of the information supplied by interested Members or
interested parties upon which their findings are based.
12.6
The investigating authorities may carry out investigations in the territory of other Members as
required, provided that they have notified in good time the Member in question and unless that Member
objects to the investigation. Further, the investigating authorities may carry out investigations on the
premises of a firm and may examine the records of a firm if (a) the firm so agrees and (b) the Member in
question is notified and does not object. The procedures set forth in Annex VI shall apply to investigations
on the premises of a firm. Subject to the requirement to protect confidential information, the authorities shall
make the results of any such investigations available, or shall provide disclosure thereof pursuant to
paragraph 8, to the firms to which they pertain and may make such results available to the applicants.
12.7
In cases in which any interested Member or interested party refuses access to, or otherwise does not
provide, necessary information within a reasonable period or significantly impedes the investigation,
preliminary and final determinations, affirmative or negative, may be made on the basis of the facts available.
12.8
The authorities shall, before a final determination is made, inform all interested Members and
interested parties of the essential facts under consideration which form the basis for the decision whether to
apply definitive measures. Such disclosure should take place in sufficient time for the parties to defend their
interests.
12.9

For the purposes of this Agreement, "interested parties" shall include:
(i)

an exporter or foreign producer or the importer of a product subject to investigation, or a
trade or business association a majority of the members of which are producers, exporters
or importers of such product; and

(ii)

a producer of the like product in the importing Member or a trade and business association
a majority of the members of which produce the like product in the territory of the
importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those mentioned
above to be included as interested parties.
12.10 The authorities shall provide opportunities for industrial users of the product under investigation, and
for representative consumer organizations in cases where the product is commonly sold at the retail level, to
provide information which is relevant to the investigation regarding subsidization, injury and causality.
12.11 The authorities shall take due account of any difficulties experienced by interested parties, in
particular small companies, in supplying information requested, and shall provide any assistance practicable.

86
Members agree that requests for confidentiality should not be arbitrarily rejected. Members further agree that the investigating
authority may request the waiving of confidentiality only regarding information relevant to the proceedings.
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12.12 The procedures set out above are not intended to prevent the authorities of a Member from
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or final
determinations, whether affirmative or negative, or from applying provisional or final measures, in accordance
with relevant provisions of this Agreement.
Article 13
Consultations
13.1
As soon as possible after an application under Article 11 is accepted, and in any event before the
initiation of any investigation, Members the products of which may be subject to such investigation shall be
invited for consultations with the aim of clarifying the situation as to the matters referred to in paragraph 2 of
Article 11 and arriving at a mutually agreed solution.
13.2
Furthermore, throughout the period of investigation, Members the products of which are the subject
of the investigation shall be afforded a reasonable opportunity to continue consultations, with a view to
clarifying the factual situation and to arriving at a mutually agreed solution.87
13.3
Without prejudice to the obligation to afford reasonable opportunity for consultation, these
provisions regarding consultations are not intended to prevent the authorities of a Member from proceeding
expeditiously with regard to initiating the investigation, reaching preliminary or final determinations, whether
affirmative or negative, or from applying provisional or final measures, in accordance with the provisions of
this Agreement.
13.4
The Member which intends to initiate any investigation or is conducting such an investigation shall
permit, upon request, the Member or Members the products of which are subject to such investigation access
to non-confidential evidence, including the non-confidential summary of confidential data being used for
initiating or conducting the investigation.
Article 14
Calculation of the Amount of a Subsidy in Terms
of the Benefit to the Recipient
For the purpose of Part V, any method used by the investigating authority to calculate the benefit to
the recipient conferred pursuant to paragraph 1 of Article 1 shall be provided for in the national legislation or
implementing regulations of the Member concerned and its application to each particular case shall be
transparent and adequately explained. Furthermore, any such method shall be consistent with the following
guidelines:
(a)

government provision of equity capital shall not be considered as conferring a benefit,
unless the investment decision can be regarded as inconsistent with the usual investment
practice (including for the provision of risk capital) of private investors in the territory of
that Member;

(b)

a loan by a government shall not be considered as conferring a benefit, unless there is a
difference between the amount that the firm receiving the loan pays on the government loan
and the amount the firm would pay on a comparable commercial loan which the firm could

87
It is particularly important, in accordance with the provisions of this paragraph, that no affirmative determination whether
preliminary or final be made without reasonable opportunity for consultations having been given. Such consultations may establish the
basis for proceeding under the provisions of Part II, III or X.
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actually obtain on the market. In this case the benefit shall be the difference between these
two amounts;
(c)

a loan guarantee by a government shall not be considered as conferring a benefit, unless
there is a difference between the amount that the firm receiving the guarantee pays on a
loan guaranteed by the government and the amount that the firm would pay on a
comparable commercial loan absent the government guarantee. In this case the benefit
shall be the difference between these two amounts adjusted for any differences in fees;

(d)

the provision of goods or services or purchase of goods by a government shall not be
considered as conferring a benefit unless the provision is made for less than adequate
remuneration, or the purchase is made for more than adequate remuneration.
The
adequacy of remuneration shall be determined in relation to prevailing market conditions
for the good or service in question in the country of provision or purchase (including price,
quality, availability, marketability, transportation and other conditions of purchase or sale).
Article 15
Determination of Injury88

15.1
A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive
evidence and involve an objective examination of both (a) the volume of the subsidized imports and the effect
of the subsidized imports on prices in the domestic market for like products89 and (b) the consequent impact of
these imports on the domestic producers of such products.
15.2
With regard to the volume of the subsidized imports, the investigating authorities shall consider
whether there has been a significant increase in subsidized imports, either in absolute terms or relative to
production or consumption in the importing Member. With regard to the effect of the subsidized imports on
prices, the investigating authorities shall consider whether there has been a significant price undercutting by
the subsidized imports as compared with the price of a like product of the importing Member, or whether the
effect of such imports is otherwise to depress prices to a significant degree or to prevent price increases, which
otherwise would have occurred, to a significant degree. No one or several of these factors can necessarily
give decisive guidance.
15.3
Where imports of a product from more than one country are simultaneously subject to countervailing
duty investigations, the investigating authorities may cumulatively assess the effects of such imports only if
they determine that (a) the amount of subsidization established in relation to the imports from each country is
more than de minimis as defined in paragraph 9 of Article 11 and the volume of imports from each country is
not negligible and (b) a cumulative assessment of the effects of the imports is appropriate in light of the
conditions of competition between the imported products and the conditions of competition between the
imported products and the like domestic product.
15.4
The examination of the impact of the subsidized imports on the domestic industry shall include an
evaluation of all relevant economic factors and indices having a bearing on the state of the industry, including
actual and potential decline in output, sales, market share, profits, productivity, return on investments, or
utilization of capacity; factors affecting domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or investments and, in the case of agriculture,
whether there has been an increased burden on government support programmes. This list is not exhaustive,
nor can one or several of these factors necessarily give decisive guidance.
88
Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean material injury to a domestic industry,
threat of material injury to a domestic industry or material retardation of the establishment of such an industry and shall be interpreted in
accordance with the provisions of this Article.
89
Throughout this Agreement the term "like product" ("produit similaire") shall be interpreted to mean a product which is identical, i.e.
alike in all respects to the product under consideration, or in the absence of such a product, another product which, although not alike in
all respects, has characteristics closely resembling those of the product under consideration.

196

15.5
It must be demonstrated that the subsidized imports are, through the effects90 of subsidies, causing
injury within the meaning of this Agreement. The demonstration of a causal relationship between the
subsidized imports and the injury to the domestic industry shall be based on an examination of all relevant
evidence before the authorities. The authorities shall also examine any known factors other than the
subsidized imports which at the same time are injuring the domestic industry, and the injuries caused by these
other factors must not be attributed to the subsidized imports. Factors which may be relevant in this respect
include, inter alia, the volumes and prices of non-subsidized imports of the product in question, contraction in
demand or changes in the patterns of consumption, trade restrictive practices of and competition between the
foreign and domestic producers, developments in technology and the export performance and productivity of
the domestic industry.
15.6
The effect of the subsidized imports shall be assessed in relation to the domestic production of the
like product when available data permit the separate identification of that production on the basis of such
criteria as the production process, producers' sales and profits. If such separate identification of that
production is not possible, the effects of the subsidized imports shall be assessed by the examination of the
production of the narrowest group or range of products, which includes the like product, for which the
necessary information can be provided.
15.7
A determination of a threat of material injury shall be based on facts and not merely on allegation,
conjecture or remote possibility. The change in circumstances which would create a situation in which the
subsidy would cause injury must be clearly foreseen and imminent. In making a determination regarding the
existence of a threat of material injury, the investigating authorities should consider, inter alia, such factors as:
(i)

nature of the subsidy or subsidies in question and the trade effects likely to arise therefrom;

(ii)

a significant rate of increase of subsidized imports into the domestic market indicating the
likelihood of substantially increased importation;

(iii)

sufficient freely disposable, or an imminent, substantial increase in, capacity of the exporter
indicating the likelihood of substantially increased subsidized exports to the importing
Member's market, taking into account the availability of other export markets to absorb any
additional exports;

(iv)

whether imports are entering at prices that will have a significant depressing or suppressing
effect on domestic prices, and would likely increase demand for further imports; and

(v)

inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the factors
considered must lead to the conclusion that further subsidized exports are imminent and that, unless protective
action is taken, material injury would occur.
15.8
With respect to cases where injury is threatened by subsidized imports, the application of
countervailing measures shall be considered and decided with special care.

90

As set forth in paragraphs 2 and 4.
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Article 16
Definition of Domestic Industry
16.1
For the purposes of this Agreement, the term "domestic industry" shall, except as provided in
paragraph 2, be interpreted as referring to the domestic producers as a whole of the like products or to those of
them whose collective output of the products constitutes a major proportion of the total domestic production
of those products, except that when producers are related91 to the exporters or importers or are themselves
importers of the allegedly subsidized product or a like product from other countries, the term "domestic
industry" may be interpreted as referring to the rest of the producers.
16.2.
In exceptional circumstances, the territory of a Member may, for the production in question, be
divided into two or more competitive markets and the producers within each market may be regarded as a
separate industry if (a) the producers within such market sell all or almost all of their production of the
product in question in that market, and (b) the demand in that market is not to any substantial degree supplied
by producers of the product in question located elsewhere in the territory. In such circumstances, injury may
be found to exist even where a major portion of the total domestic industry is not injured, provided there is a
concentration of subsidized imports into such an isolated market and provided further that the subsidized
imports are causing injury to the producers of all or almost all of the production within such market.
16.3
When the domestic industry has been interpreted as referring to the producers in a certain area, i.e. a
market as defined in paragraph 2, countervailing duties shall be levied only on the products in question
consigned for final consumption to that area. When the constitutional law of the importing Member does not
permit the levying of countervailing duties on such a basis, the importing Member may levy the
countervailing duties without limitation only if (a) the exporters shall have been given an opportunity to cease
exporting at subsidized prices to the area concerned or otherwise give assurances pursuant to Article 18, and
adequate assurances in this regard have not been promptly given, and (b) such duties cannot be levied only on
products of specific producers which supply the area in question.
16.4
Where two or more countries have reached under the provisions of paragraph 8(a) of Article XXIV
of GATT 1994 such a level of integration that they have the characteristics of a single, unified market, the
industry in the entire area of integration shall be taken to be the domestic industry referred to in paragraphs 1
and 2.
16.5

The provisions of paragraph 6 of Article 15 shall be applicable to this Article.
Article 17
Provisional Measures

17.1

Provisional measures may be applied only if:
(a)

an investigation has been initiated in accordance with the provisions of Article 11, a public
notice has been given to that effect and interested Members and interested parties have been
given adequate opportunities to submit information and make comments;

(b)

a preliminary affirmative determination has been made that a subsidy exists and that there is
injury to a domestic industry caused by subsidized imports; and

91
For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers only if (a) one of them directly or
indirectly controls the other; or (b) both of them are directly or indirectly controlled by a third person; or (c) together they directly or
indirectly control a third person, provided that there are grounds for believing or suspecting that the effect of the relationship is such as to
cause the producer concerned to behave differently from non-related producers. For the purpose of this paragraph, one shall be deemed
to control another when the former is legally or operationally in a position to exercise restraint or direction over the latter.
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(c)

the authorities concerned judge such measures necessary to prevent injury being caused
during the investigation.

17.2
Provisional measures may take the form of provisional countervailing duties guaranteed by cash
deposits or bonds equal to the amount of the provisionally calculated amount of subsidization.
17.3
Provisional measures shall not be applied sooner than 60 days from the date of initiation of the
investigation.
17.4
The application of provisional measures shall be limited to as short a period as possible, not
exceeding four months.
17.5

The relevant provisions of Article 19 shall be followed in the application of provisional measures.
Article 18
Undertakings

18.1
Proceedings may92 be suspended or terminated without the imposition of provisional measures or
countervailing duties upon receipt of satisfactory voluntary undertakings under which:
(a)

the government of the exporting Member agrees to eliminate or limit the subsidy
or take other measures concerning its effects; or

(b)

the exporter agrees to revise its prices so that the investigating authorities are
satisfied that the injurious effect of the subsidy is eliminated. Price increases
under such undertakings shall not be higher than necessary to eliminate the
amount of the subsidy.
It is desirable that the price increases be less than the
amount of the subsidy if such increases would be adequate to remove the injury to
the domestic industry.

18.2
Undertakings shall not be sought or accepted unless the authorities of the importing Member have
made a preliminary affirmative determination of subsidization and injury caused by such subsidization and, in
case of undertakings from exporters, have obtained the consent of the exporting Member.
18.3
Undertakings offered need not be accepted if the authorities of the importing Member consider their
acceptance impractical, for example if the number of actual or potential exporters is too great, or for other
reasons, including reasons of general policy. Should the case arise and where practicable, the authorities shall
provide to the exporter the reasons which have led them to consider acceptance of an undertaking as
inappropriate, and shall, to the extent possible, give the exporter an opportunity to make comments thereon.
18.4
If an undertaking is accepted, the investigation of subsidization and injury shall nevertheless be
completed if the exporting Member so desires or the importing Member so decides. In such a case, if a
negative determination of subsidization or injury is made, the undertaking shall automatically lapse, except in
cases where such a determination is due in large part to the existence of an undertaking. In such cases, the
authorities concerned may require that an undertaking be maintained for a reasonable period consistent with
the provisions of this Agreement. In the event that an affirmative determination of subsidization and injury is
made, the undertaking shall continue consistent with its terms and the provisions of this Agreement.
18.5
Price undertakings may be suggested by the authorities of the importing Member, but no exporter
shall be forced to enter into such undertakings. The fact that governments or exporters do not offer such
undertakings, or do not accept an invitation to do so, shall in no way prejudice the consideration of the case.
92
The word "may" shall not be interpreted to allow the simultaneous continuation of proceedings with the implementation of
undertakings, except as provided in paragraph 4.
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However, the authorities are free to determine that a threat of injury is more likely to be realized if the
subsidized imports continue.
18.6
Authorities of an importing Member may require any government or exporter from whom an
undertaking has been accepted to provide periodically information relevant to the fulfilment of such an
undertaking, and to permit verification of pertinent data. In case of violation of an undertaking, the
authorities of the importing Member may take, under this Agreement in conformity with its provisions,
expeditious actions which may constitute immediate application of provisional measures using the best
information available. In such cases, definitive duties may be levied in accordance with this Agreement on
products entered for consumption not more than 90 days before the application of such provisional measures,
except that any such retroactive assessment shall not apply to imports entered before the violation of the
undertaking.
Article 19
Imposition and Collection of Countervailing Duties
19.1
If, after reasonable efforts have been made to complete consultations, a Member makes a final
determination of the existence and amount of the subsidy and that, through the effects of the subsidy, the
subsidized imports are causing injury, it may impose a countervailing duty in accordance with the provisions
of this Article unless the subsidy or subsidies are withdrawn.
19.2
The decision whether or not to impose a countervailing duty in cases where all requirements for the
imposition have been fulfilled, and the decision whether the amount of the countervailing duty to be imposed
shall be the full amount of the subsidy or less, are decisions to be made by the authorities of the importing
Member. It is desirable that the imposition should be permissive in the territory of all Members, that the duty
should be less than the total amount of the subsidy if such lesser duty would be adequate to remove the injury
to the domestic industry, and that procedures should be established which would allow the authorities
concerned to take due account of representations made by domestic interested parties93 whose interests might
be adversely affected by the imposition of a countervailing duty.
19.3
When a countervailing duty is imposed in respect of any product, such countervailing duty shall be
levied, in the appropriate amounts in each case, on a non-discriminatory basis on imports of such product from
all sources found to be subsidized and causing injury, except as to imports from those sources which have
renounced any subsidies in question or from which undertakings under the terms of this Agreement have been
accepted. Any exporter whose exports are subject to a definitive countervailing duty but who was not
actually investigated for reasons other than a refusal to cooperate, shall be entitled to an expedited review in
order that the investigating authorities promptly establish an individual countervailing duty rate for that
exporter.
19.4
No countervailing duty shall be levied94 on any imported product in excess of the amount of the
subsidy found to exist, calculated in terms of subsidization per unit of the subsidized and exported product.

93
For the purpose of this paragraph, the term "domestic interested parties" shall include consumers and industrial users of the imported
product subject to investigation.
94
As used in this Agreement "levy" shall mean the definitive or final legal assessment or collection of a duty or tax.
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Article 20
Retroactivity
20.1
Provisional measures and countervailing duties shall only be applied to products which enter for
consumption after the time when the decision under paragraph 1 of Article 17 and paragraph 1 of Article 19,
respectively, enters into force, subject to the exceptions set out in this Article.
20.2
Where a final determination of injury (but not of a threat thereof or of a material retardation of the
establishment of an industry) is made or, in the case of a final determination of a threat of injury, where the
effect of the subsidized imports would, in the absence of the provisional measures, have led to a determination
of injury, countervailing duties may be levied retroactively for the period for which provisional measures, if
any, have been applied.
20.3
If the definitive countervailing duty is higher than the amount guaranteed by the cash deposit or
bond, the difference shall not be collected. If the definitive duty is less than the amount guaranteed by the
cash deposit or bond, the excess amount shall be reimbursed or the bond released in an expeditious manner.
20.4
Except as provided in paragraph 2, where a determination of threat of injury or material retardation is
made (but no injury has yet occurred) a definitive countervailing duty may be imposed only from the date of
the determination of threat of injury or material retardation, and any cash deposit made during the period of
the application of provisional measures shall be refunded and any bonds released in an expeditious manner.
20.5
Where a final determination is negative, any cash deposit made during the period of the application
of provisional measures shall be refunded and any bonds released in an expeditious manner.
20.6
In critical circumstances where for the subsidized product in question the authorities find that injury
which is difficult to repair is caused by massive imports in a relatively short period of a product benefiting
from subsidies paid or bestowed inconsistently with the provisions of GATT 1994 and of this Agreement and
where it is deemed necessary, in order to preclude the recurrence of such injury, to assess countervailing
duties retroactively on those imports, the definitive countervailing duties may be assessed on imports which
were entered for consumption not more than 90 days prior to the date of application of provisional measures.
Article 21
Duration and Review of Countervailing Duties and Undertakings
21.1
A countervailing duty shall remain in force only as long as and to the extent necessary to counteract
subsidization which is causing injury.
21.2
The authorities shall review the need for the continued imposition of the duty, where warranted, on
their own initiative or, provided that a reasonable period of time has elapsed since the imposition of the
definitive countervailing duty, upon request by any interested party which submits positive information
substantiating the need for a review. Interested parties shall have the right to request the authorities to
examine whether the continued imposition of the duty is necessary to offset subsidization, whether the injury
would be likely to continue or recur if the duty were removed or varied, or both. If, as a result of the review
under this paragraph, the authorities determine that the countervailing duty is no longer warranted, it shall be
terminated immediately.
21.3
Notwithstanding the provisions of paragraphs 1 and 2, any definitive countervailing duty shall be
terminated on a date not later than five years from its imposition (or from the date of the most recent review
under paragraph 2 if that review has covered both subsidization and injury, or under this paragraph), unless
the authorities determine, in a review initiated before that date on their own initiative or upon a duly
substantiated request made by or on behalf of the domestic industry within a reasonable period of time prior to
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that date, that the expiry of the duty would be likely to lead to continuation or recurrence of subsidization and
injury.95 The duty may remain in force pending the outcome of such a review.
21.4
The provisions of Article 12 regarding evidence and procedure shall apply to any review carried out
under this Article. Any such review shall be carried out expeditiously and shall normally be concluded within
12 months of the date of initiation of the review.
21.5
The provisions of this Article shall apply mutatis mutandis to undertakings accepted under
Article 18.
Article 22
Public Notice and Explanation of
Determinations
22.1
When the authorities are satisfied that there is sufficient evidence to justify the initiation of an
investigation pursuant to Article 11, the Member or Members the products of which are subject to such
investigation and other interested parties known to the investigating authorities to have an interest therein shall
be notified and a public notice shall be given.
22.2
A public notice of the initiation of an investigation shall contain, or otherwise make available
through a separate report96, adequate information on the following:
(i)

the name of the exporting country or countries and the product involved;

(ii)

the date of initiation of the investigation;

(iii)

a description of the subsidy practice or practices to be investigated;

(iv)

a summary of the factors on which the allegation of injury is based;

(v)

the address to which representations by interested Members and interested parties
should be directed; and

(vi)

the time-limits allowed to interested Members and interested parties for making
their views known.

22.3
Public notice shall be given of any preliminary or final determination, whether affirmative or
negative, of any decision to accept an undertaking pursuant to Article 18, of the termination of such an
undertaking, and of the termination of a definitive countervailing duty. Each such notice shall set forth, or
otherwise make available through a separate report, in sufficient detail the findings and conclusions reached
on all issues of fact and law considered material by the investigating authorities. All such notices and reports
shall be forwarded to the Member or Members the products of which are subject to such determination or
undertaking and to other interested parties known to have an interest therein.
22.4
A public notice of the imposition of provisional measures shall set forth, or otherwise make available
through a separate report, sufficiently detailed explanations for the preliminary determinations on the
existence of a subsidy and injury and shall refer to the matters of fact and law which have led to arguments
being accepted or rejected. Such a notice or report shall, due regard being paid to the requirement for the
protection of confidential information, contain in particular:

95
When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the most recent assessment proceeding
that no duty is to be levied shall not by itself require the authorities to terminate the definitive duty.
96
Where authorities provide information and explanations under the provisions of this Article in a separate report, they shall ensure that
such report is readily available to the public.
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(i)

the names of the suppliers or, when this is impracticable, the supplying countries
involved;

(ii)

a description of the product which is sufficient for customs purposes;

(iii)

the amount of subsidy established and the basis on which the existence of a
subsidy has been determined;

(iv)

considerations relevant to the injury determination as set out in Article 15;

(v)

the main reasons leading to the determination.

22.5
A public notice of conclusion or suspension of an investigation in the case of an affirmative
determination providing for the imposition of a definitive duty or the acceptance of an undertaking shall
contain, or otherwise make available through a separate report, all relevant information on the matters of fact
and law and reasons which have led to the imposition of final measures or the acceptance of an undertaking,
due regard being paid to the requirement for the protection of confidential information. In particular, the
notice or report shall contain the information described in paragraph 4, as well as the reasons for the
acceptance or rejection of relevant arguments or claims made by interested Members and by the exporters and
importers.
22.6
A public notice of the termination or suspension of an investigation following the acceptance of an
undertaking pursuant to Article 18 shall include, or otherwise make available through a separate report, the
non-confidential part of this undertaking.
22.7
The provisions of this Article shall apply mutatis mutandis to the initiation and completion of
reviews pursuant to Article 21 and to decisions under Article 20 to apply duties retroactively.
Article 23
Judicial Review
Each Member whose national legislation contains provisions on countervailing duty measures shall
maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia, of the prompt
review of administrative actions relating to final determinations and reviews of determinations within the
meaning of Article 21. Such tribunals or procedures shall be independent of the authorities responsible for the
determination or review in question, and shall provide all interested parties who participated in the
administrative proceeding and are directly and individually affected by the administrative actions with access
to review.

203

PART VI: INSTITUTIONS
Article 24
Committee on Subsidies and Countervailing Measures
and Subsidiary Bodies
24.1
There is hereby established a Committee on Subsidies and Countervailing Measures composed of
representatives from each of the Members. The Committee shall elect its own Chairman and shall meet not
less than twice a year and otherwise as envisaged by relevant provisions of this Agreement at the request of
any Member. The Committee shall carry out responsibilities as assigned to it under this Agreement or by the
Members and it shall afford Members the opportunity of consulting on any matter relating to the operation of
the Agreement or the furtherance of its objectives. The WTO Secretariat shall act as the secretariat to the
Committee.
24.2

The Committee may set up subsidiary bodies as appropriate.

24.3
The Committee shall establish a Permanent Group of Experts composed of five independent persons,
highly qualified in the fields of subsidies and trade relations. The experts will be elected by the Committee
and one of them will be replaced every year. The PGE may be requested to assist a panel, as provided for in
paragraph 5 of Article 4. The Committee may also seek an advisory opinion on the existence and nature of
any subsidy.
24.4
The PGE may be consulted by any Member and may give advisory opinions on the nature of any
subsidy proposed to be introduced or currently maintained by that Member. Such advisory opinions will be
confidential and may not be invoked in proceedings under Article 7.
24.5
In carrying out their functions, the Committee and any subsidiary bodies may consult with and seek
information from any source they deem appropriate. However, before the Committee or a subsidiary body
seeks such information from a source within the jurisdiction of a Member, it shall inform the Member
involved.
PART VII: NOTIFICATION AND SURVEILLANCE
Article 25
Notifications
25.1
Members agree that, without prejudice to the provisions of paragraph 1 of Article XVI of
GATT 1994, their notifications of subsidies shall be submitted not later than 30 June of each year and shall
conform to the provisions of paragraphs 2 through 6.
25.2
Members shall notify any subsidy as defined in paragraph 1 of Article 1, which is specific within the
meaning of Article 2, granted or maintained within their territories.
25.3
The content of notifications should be sufficiently specific to enable other Members to evaluate the
trade effects and to understand the operation of notified subsidy programmes. In this connection, and without
prejudice to the contents and form of the questionnaire on subsidies 97 , Members shall ensure that their
notifications contain the following information:

97
The Committee shall establish a Working Party to review the contents and form of the questionnaire as contained in BISD
9S/193-194.
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(i)

form of a subsidy (i.e. grant, loan, tax concession, etc.);

(ii)

subsidy per unit or, in cases where this is not possible, the total amount or the
annual amount budgeted for that subsidy (indicating, if possible, the average
subsidy per unit in the previous year);

(iii)

policy objective and/or purpose of a subsidy;

(iv)

duration of a subsidy and/or any other time-limits attached to it;

(v)

statistical data permitting an assessment of the trade effects of a subsidy.

25.4
Where specific points in paragraph 3 have not been addressed in a notification, an explanation shall
be provided in the notification itself.
25.5
If subsidies are granted to specific products or sectors, the notifications should be organized by
product or sector.
25.6
Members which consider that there are no measures in their territories requiring notification under
paragraph 1 of Article XVI of GATT 1994 and this Agreement shall so inform the Secretariat in writing.
25.7
Members recognize that notification of a measure does not prejudge either its legal status under
GATT 1994 and this Agreement, the effects under this Agreement, or the nature of the measure itself.
25.8
Any Member may, at any time, make a written request for information on the nature and extent of
any subsidy granted or maintained by another Member (including any subsidy referred to in Part IV), or for an
explanation of the reasons for which a specific measure has been considered as not subject to the requirement
of notification.
25.9
Members so requested shall provide such information as quickly as possible and in a comprehensive
manner, and shall be ready, upon request, to provide additional information to the requesting Member. In
particular, they shall provide sufficient details to enable the other Member to assess their compliance with the
terms of this Agreement. Any Member which considers that such information has not been provided may
bring the matter to the attention of the Committee.
25.10 Any Member which considers that any measure of another Member having the effects of a subsidy
has not been notified in accordance with the provisions of paragraph 1 of Article XVI of GATT 1994 and this
Article may bring the matter to the attention of such other Member. If the alleged subsidy is not thereafter
notified promptly, such Member may itself bring the alleged subsidy in question to the notice of the
Committee.
25.11 Members shall report without delay to the Committee all preliminary or final actions taken with
respect to countervailing duties. Such reports shall be available in the Secretariat for inspection by other
Members. Members shall also submit, on a semi-annual basis, reports on any countervailing duty actions
taken within the preceding six months. The semi-annual reports shall be submitted on an agreed standard
form.
25.12 Each Member shall notify the Committee (a) which of its authorities are competent to initiate and
conduct investigations referred to in Article 11 and (b) its domestic procedures governing the initiation and
conduct of such investigations.
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Article 26
Surveillance
26.1
The Committee shall examine new and full notifications submitted under paragraph 1 of Article XVI
of GATT 1994 and paragraph 1 of Article 25 of this Agreement at special sessions held every third year.
Notifications submitted in the intervening years (updating notifications) shall be examined at each regular
meeting of the Committee.
26.2
The Committee shall examine reports submitted under paragraph 11 of Article 25 at each regular
meeting of the Committee.
PART VIII: DEVELOPING COUNTRY MEMBERS
Article 27
Special and Differential Treatment of Developing Country Members
27.1
Members recognize that subsidies may play an important role in economic development programmes
of developing country Members.
27.2

The prohibition of paragraph 1(a) of Article 3 shall not apply to:
(a)

developing country Members referred to in Annex VII.

(b)

other developing country Members for a period of eight years from the date of entry into
force of the WTO Agreement, subject to compliance with the provisions in paragraph 4.

27.3
The prohibition of paragraph 1(b) of Article 3 shall not apply to developing country Members for a
period of five years, and shall not apply to least developed country Members for a period of eight years, from
the date of entry into force of the WTO Agreement.
27.4
Any developing country Member referred to in paragraph 2(b) shall phase out its export subsidies
within the eight-year period, preferably in a progressive manner. However, a developing country Member
shall not increase the level of its export subsidies98, and shall eliminate them within a period shorter than that
provided for in this paragraph when the use of such export subsidies is inconsistent with its development
needs. If a developing country Member deems it necessary to apply such subsidies beyond the 8-year period,
it shall not later than one year before the expiry of this period enter into consultation with the Committee,
which will determine whether an extension of this period is justified, after examining all the relevant
economic, financial and development needs of the developing country Member in question. If the Committee
determines that the extension is justified, the developing country Member concerned shall hold annual
consultations with the Committee to determine the necessity of maintaining the subsidies. If no such
determination is made by the Committee, the developing country Member shall phase out the remaining
export subsidies within two years from the end of the last authorized period.
27.5
A developing country Member which has reached export competitiveness in any given product shall
phase out its export subsidies for such product(s) over a period of two years. However, for a developing
country Member which is referred to in Annex VII and which has reached export competitiveness in one or
more products, export subsidies on such products shall be gradually phased out over a period of eight years.

98
For a developing country Member not granting export subsidies as of the date of entry into force of the WTO Agreement, this
paragraph shall apply on the basis of the level of export subsidies granted in 1986.

206

27.6
Export competitiveness in a product exists if a developing country Member's exports of that product
have reached a share of at least 3.25 per cent in world trade of that product for two consecutive calendar years.
Export competitiveness shall exist either (a) on the basis of notification by the developing country Member
having reached export competitiveness, or (b) on the basis of a computation undertaken by the Secretariat at
the request of any Member. For the purpose of this paragraph, a product is defined as a section heading of the
Harmonized System Nomenclature. The Committee shall review the operation of this provision five years
from the date of the entry into force of the WTO Agreement.
27.7
The provisions of Article 4 shall not apply to a developing country Member in the case of export
subsidies which are in conformity with the provisions of paragraphs 2 through 5. The relevant provisions in
such a case shall be those of Article 7.
27.8
There shall be no presumption in terms of paragraph 1 of Article 6 that a subsidy granted by a
developing country Member results in serious prejudice, as defined in this Agreement. Such serious
prejudice, where applicable under the terms of paragraph 9, shall be demonstrated by positive evidence, in
accordance with the provisions of paragraphs 3 through 8 of Article 6.
27.9
Regarding actionable subsidies granted or maintained by a developing country Member other than
those referred to in paragraph 1 of Article 6, action may not be authorized or taken under Article 7 unless
nullification or impairment of tariff concessions or other obligations under GATT 1994 is found to exist as a
result of such a subsidy, in such a way as to displace or impede imports of a like product of another Member
into the market of the subsidizing developing country Member or unless injury to a domestic industry in the
market of an importing Member occurs.
27.10 Any countervailing duty investigation of a product originating in a developing country Member shall
be terminated as soon as the authorities concerned determine that:
(a)

the overall level of subsidies granted upon the product in question does not exceed
2 per cent of its value calculated on a per unit basis; or

(b)

the volume of the subsidized imports represents less than 4 per cent of the total imports of
the like product in the importing Member, unless imports from developing country
Members whose individual shares of total imports represent less than 4 per cent collectively
account for more than 9 per cent of the total imports of the like product in the importing
Member.

27.11 For those developing country Members within the scope of paragraph 2(b) which have eliminated
export subsidies prior to the expiry of the period of eight years from the date of entry into force of the
WTO Agreement, and for those developing country Members referred to in Annex VII, the number in
paragraph 10(a) shall be 3 per cent rather than 2 per cent. This provision shall apply from the date that the
elimination of export subsidies is notified to the Committee, and for so long as export subsidies are not
granted by the notifying developing country Member. This provision shall expire eight years from the date of
entry into force of the WTO Agreement.
27.12 The provisions of paragraphs 10 and 11 shall govern any determination of de minimis under
paragraph 3 of Article 15.
27.13 The provisions of Part III shall not apply to direct forgiveness of debts, subsidies to cover social
costs, in whatever form, including relinquishment of government revenue and other transfer of liabilities when
such subsidies are granted within and directly linked to a privatization programme of a developing country
Member, provided that both such programme and the subsidies involved are granted for a limited period and
notified to the Committee and that the programme results in eventual privatization of the enterprise concerned.
27.14 The Committee shall, upon request by an interested Member, undertake a review of a specific export
subsidy practice of a developing country Member to examine whether the practice is in conformity with its
development needs.
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27.15 The Committee shall, upon request by an interested developing country Member, undertake a review
of a specific countervailing measure to examine whether it is consistent with the provisions of paragraphs 10
and 11 as applicable to the developing country Member in question.
PART IX: TRANSITIONAL ARRANGEMENTS
Article 28
Existing Programmes
28.1
Subsidy programmes which have been established within the territory of any Member before the date
on which such a Member signed the WTO Agreement and which are inconsistent with the provisions of this
Agreement shall be:
(a)

notified to the Committee not later than 90 days after the date of entry into force of the
WTO Agreement for such Member; and

(b)

brought into conformity with the provisions of this Agreement within three years of the date
of entry into force of the WTO Agreement for such Member and until then shall not be
subject to Part II.

28.2
No Member shall extend the scope of any such programme, nor shall such a programme be renewed
upon its expiry.
Article 29
Transformation into a Market Economy
29.1
Members in the process of transformation from a centrally-planned into a market, free-enterprise
economy may apply programmes and measures necessary for such a transformation.
29.2
For such Members, subsidy programmes falling within the scope of Article 3, and notified according
to paragraph 3, shall be phased out or brought into conformity with Article 3 within a period of seven years
from the date of entry into force of the WTO Agreement. In such a case, Article 4 shall not apply. In addition
during the same period:
(a)

Subsidy programmes falling within the scope of paragraph 1(d) of Article 6 shall not be
actionable under Article 7;

(b)

With respect to other actionable subsidies, the provisions of paragraph 9 of Article 27 shall
apply.

29.3
Subsidy programmes falling within the scope of Article 3 shall be notified to the Committee by the
earliest practicable date after the date of entry into force of the WTO Agreement. Further notifications of such
subsidies may be made up to two years after the date of entry into force of the WTO Agreement.
29.4
In exceptional circumstances Members referred to in paragraph 1 may be given departures from their
notified programmes and measures and their time-frame by the Committee if such departures are deemed
necessary for the process of transformation.
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PART X: DISPUTE SETTLEMENT
Article 30
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute
Settlement Understanding shall apply to consultations and the settlement of disputes under this Agreement,
except as otherwise specifically provided herein.
PART XI: FINAL PROVISIONS
Article 31
Provisional Application
The provisions of paragraph 1 of Article 6 and the provisions of Article 8 and Article 9 shall apply
for a period of five years, beginning with the date of entry into force of the WTO Agreement. Not later than
180 days before the end of this period, the Committee shall review the operation of those provisions, with a
view to determining whether to extend their application, either as presently drafted or in a modified form, for a
further period.
Article 32
Other Final Provisions
32.1
No specific action against a subsidy of another Member can be taken except in accordance with the
provisions of GATT 1994, as interpreted by this Agreement.99
32.2
Reservations may not be entered in respect of any of the provisions of this Agreement without the
consent of the other Members.
32.3
Subject to paragraph 4, the provisions of this Agreement shall apply to investigations, and reviews of
existing measures, initiated pursuant to applications which have been made on or after the date of entry into
force for a Member of the WTO Agreement.
32.4
For the purposes of paragraph 3 of Article 21, existing countervailing measures shall be deemed to
be imposed on a date not later than the date of entry into force for a Member of the WTO Agreement, except
in cases in which the domestic legislation of a Member in force at that date already included a clause of the
type provided for in that paragraph.
32.5
Each Member shall take all necessary steps, of a general or particular character, to ensure, not later
than the date of entry into force of the WTO Agreement for it, the conformity of its laws, regulations and
administrative procedures with the provisions of this Agreement as they may apply to the Member in
question.
32.6
Each Member shall inform the Committee of any changes in its laws and regulations relevant to this
Agreement and in the administration of such laws and regulations.
32.7
The Committee shall review annually the implementation and operation of this Agreement, taking
into account the objectives thereof. The Committee shall inform annually the Council for Trade in Goods of
developments during the period covered by such reviews.
99

This paragraph is not intended to preclude action under other relevant provisions of GATT 1994, where appropriate.
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32.8

The Annexes to this Agreement constitute an integral part thereof.
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ANNEX I
ILLUSTRATIVE LIST OF EXPORT SUBSIDIES
(a)

The provision by governments of direct subsidies to a firm or an industry contingent upon export
performance.

(b)

Currency retention schemes or any similar practices which involve a bonus on exports.

(c)

Internal transport and freight charges on export shipments, provided or mandated by governments,
on terms more favourable than for domestic shipments.

(d)

The provision by governments or their agencies either directly or indirectly through
government-mandated schemes, of imported or domestic products or services for use in the
production of exported goods, on terms or conditions more favourable than for provision of like or
directly competitive products or services for use in the production of goods for domestic
consumption, if (in the case of products) such terms or conditions are more favourable than those
commercially available100 on world markets to their exporters.

(e)

The full or partial exemption remission, or deferral specifically related to exports, of direct taxes101
or social welfare charges paid or payable by industrial or commercial enterprises.102

(f)

The allowance of special deductions directly related to exports or export performance, over and
above those granted in respect to production for domestic consumption, in the calculation of the base
on which direct taxes are charged.

(g)

The exemption or remission, in respect of the production and distribution of exported products, of
indirect taxes58 in excess of those levied in respect of the production and distribution of like products
when sold for domestic consumption.

(h)

The exemption, remission or deferral of prior-stage cumulative indirect taxes58 on goods or services
used in the production of exported products in excess of the exemption, remission or deferral of like
prior-stage cumulative indirect taxes on goods or services used in the production of like products
when sold for domestic consumption; provided, however, that prior-stage cumulative indirect taxes
may be exempted, remitted or deferred on exported products even when not exempted, remitted or

100
The term "commercially available" means that the choice between domestic and imported products is unrestricted and depends only
on commercial considerations.
101
For the purpose of this Agreement:
The term "direct taxes" shall mean taxes on wages, profits, interests, rents, royalties, and all other forms of income, and taxes on the
ownership of real property;
The term "import charges" shall mean tariffs, duties, and other fiscal charges not elsewhere enumerated in this note that are levied on
imports;
The term "indirect taxes" shall mean sales, excise, turnover, value added, franchise, stamp, transfer, inventory and equipment taxes,
border taxes and all taxes other than direct taxes and import charges;
"Prior-stage" indirect taxes are those levied on goods or services used directly or indirectly in making the product;
"Cumulative" indirect taxes are multi-staged taxes levied where there is no mechanism for subsequent crediting of the tax if the goods
or services subject to tax at one stage of production are used in a succeeding stage of production;
"Remission" of taxes includes the refund or rebate of taxes;
"Remission or drawback" includes the full or partial exemption or deferral of import charges.
102
The Members recognize that deferral need not amount to an export subsidy where, for example, appropriate interest charges are
collected. The Members reaffirm the principle that prices for goods in transactions between exporting enterprises and foreign buyers
under their or under the same control should for tax purposes be the prices which would be charged between independent enterprises
acting at arm's length. Any Member may draw the attention of another Member to administrative or other practices which may
contravene this principle and which result in a significant saving of direct taxes in export transactions. In such circumstances the
Members shall normally attempt to resolve their differences using the facilities of existing bilateral tax treaties or other specific
international mechanisms, without prejudice to the rights and obligations of Members under GATT 1994, including the right of
consultation created in the preceding sentence.
Paragraph (e) is not intended to limit a Member from taking measures to avoid the double taxation of foreign-source income earned by
its enterprises or the enterprises of another Member.
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deferred on like products when sold for domestic consumption, if the prior-stage cumulative indirect
taxes are levied on inputs that are consumed in the production of the exported product (making
normal allowance for waste).103 This item shall be interpreted in accordance with the guidelines on
consumption of inputs in the production process contained in Annex II.
(i)

The remission or drawback of import charges58 in excess of those levied on imported inputs that are
consumed in the production of the exported product (making normal allowance for waste); provided,
however, that in particular cases a firm may use a quantity of home market inputs equal to, and
having the same quality and characteristics as, the imported inputs as a substitute for them in order to
benefit from this provision if the import and the corresponding export operations both occur within a
reasonable time period, not to exceed two years. This item shall be interpreted in accordance with
the guidelines on consumption of inputs in the production process contained in Annex II and the
guidelines in the determination of substitution drawback systems as export subsidies contained in
Annex III.

(j)

The provision by governments (or special institutions controlled by governments) of export credit
guarantee or insurance programmes, of insurance or guarantee programmes against increases in the
cost of exported products or of exchange risk programmes, at premium rates which are inadequate to
cover the long-term operating costs and losses of the programmes.

(k)

The grant by governments (or special institutions controlled by and/or acting under the authority of
governments) of export credits at rates below those which they actually have to pay for the funds so
employed (or would have to pay if they borrowed on international capital markets in order to obtain
funds of the same maturity and other credit terms and denominated in the same currency as the
export credit), or the payment by them of all or part of the costs incurred by exporters or financial
institutions in obtaining credits, in so far as they are used to secure a material advantage in the field
of export credit terms.
Provided, however, that if a Member is a party to an international undertaking on official export
credits to which at least twelve original Members to this Agreement are parties as of 1 January 1979
(or a successor undertaking which has been adopted by those original Members), or if in practice a
Member applies the interest rates provisions of the relevant undertaking, an export credit practice
which is in conformity with those provisions shall not be considered an export subsidy prohibited by
this Agreement.

(l)

Any other charge on the public account constituting an export subsidy in the sense of Article XVI of
GATT 1994.

103
Paragraph (h) does not apply to value-added tax systems and border-tax adjustment in lieu thereof; the problem of the excessive
remission of value-added taxes is exclusively covered by paragraph (g).
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ANNEX II
GUIDELINES ON CONSUMPTION OF INPUTS IN THE PRODUCTION PROCESS104
I
1.
Indirect tax rebate schemes can allow for exemption, remission or deferral of prior-stage cumulative
indirect taxes levied on inputs that are consumed in the production of the exported product (making normal
allowance for waste). Similarly, drawback schemes can allow for the remission or drawback of import
charges levied on inputs that are consumed in the production of the exported product (making normal
allowance for waste).
2.
The Illustrative List of Export Subsidies in Annex I of this Agreement makes reference to the term
"inputs that are consumed in the production of the exported product" in paragraphs (h) and (i). Pursuant to
paragraph (h), indirect tax rebate schemes can constitute an export subsidy to the extent that they result in
exemption, remission or deferral of prior-stage cumulative indirect taxes in excess of the amount of such taxes
actually levied on inputs that are consumed in the production of the exported product. Pursuant to paragraph
(i), drawback schemes can constitute an export subsidy to the extent that they result in a remission or
drawback of import charges in excess of those actually levied on inputs that are consumed in the production of
the exported product. Both paragraphs stipulate that normal allowance for waste must be made in findings
regarding consumption of inputs in the production of the exported product. Paragraph (i) also provides for
substitution, where appropriate.
II
In examining whether inputs are consumed in the production of the exported product, as part of a
countervailing duty investigation pursuant to this Agreement, investigating authorities should proceed on the
following basis:
1.
Where it is alleged that an indirect tax rebate scheme, or a drawback scheme, conveys a subsidy by
reason of over-rebate or excess drawback of indirect taxes or import charges on inputs consumed in the
production of the exported product, the investigating authorities should first determine whether the
government of the exporting Member has in place and applies a system or procedure to confirm which inputs
are consumed in the production of the exported product and in what amounts. Where such a system or
procedure is determined to be applied, the investigating authorities should then examine the system or
procedure to see whether it is reasonable, effective for the purpose intended, and based on generally accepted
commercial practices in the country of export. The investigating authorities may deem it necessary to carry
out, in accordance with paragraph 6 of Article 12, certain practical tests in order to verify information or to
satisfy themselves that the system or procedure is being effectively applied.
2.
Where there is no such system or procedure, where it is not reasonable, or where it is instituted and
considered reasonable but is found not to be applied or not to be applied effectively, a further examination by
the exporting Member based on the actual inputs involved would need to be carried out in the context of
determining whether an excess payment occurred. If the investigating authorities deemed it necessary, a
further examination would be carried out in accordance with paragraph 1.
3.
Investigating authorities should treat inputs as physically incorporated if such inputs are used in the
production process and are physically present in the product exported. The Members note that an input need
not be present in the final product in the same form in which it entered the production process.

104
Inputs consumed in the production process are inputs physically incorporated, energy, fuels and oil used in the production process
and catalysts which are consumed in the course of their use to obtain the exported product.
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4.
In determining the amount of a particular input that is consumed in the production of the exported
product, a "normal allowance for waste" should be taken into account, and such waste should be treated as
consumed in the production of the exported product. The term "waste" refers to that portion of a given input
which does not serve an independent function in the production process, is not consumed in the production of
the exported product (for reasons such as inefficiencies) and is not recovered, used or sold by the same
manufacturer.
5.
The investigating authority's determination of whether the claimed allowance for waste is "normal"
should take into account the production process, the average experience of the industry in the country of
export, and other technical factors, as appropriate. The investigating authority should bear in mind that an
important question is whether the authorities in the exporting Member have reasonably calculated the amount
of waste, when such an amount is intended to be included in the tax or duty rebate or remission.

214

ANNEX III
GUIDELINES IN THE DETERMINATION OF SUBSTITUTION
DRAWBACK SYSTEMS AS EXPORT SUBSIDIES
I
Drawback systems can allow for the refund or drawback of import charges on inputs which are
consumed in the production process of another product and where the export of this latter product contains
domestic inputs having the same quality and characteristics as those substituted for the imported inputs.
Pursuant to paragraph (i) of the Illustrative List of Export Subsidies in Annex I, substitution drawback systems
can constitute an export subsidy to the extent that they result in an excess drawback of the import charges
levied initially on the imported inputs for which drawback is being claimed.
II
In examining any substitution drawback system as part of a countervailing duty investigation
pursuant to this Agreement, investigating authorities should proceed on the following basis:
1.
Paragraph (i) of the Illustrative List stipulates that home market inputs may be substituted for
imported inputs in the production of a product for export provided such inputs are equal in quantity to, and
have the same quality and characteristics as, the imported inputs being substituted. The existence of a
verification system or procedure is important because it enables the government of the exporting Member to
ensure and demonstrate that the quantity of inputs for which drawback is claimed does not exceed the quantity
of similar products exported, in whatever form, and that there is not drawback of import charges in excess of
those originally levied on the imported inputs in question.
2.
Where it is alleged that a substitution drawback system conveys a subsidy, the investigating
authorities should first proceed to determine whether the government of the exporting Member has in place
and applies a verification system or procedure. Where such a system or procedure is determined to be
applied, the investigating authorities should then examine the verification procedures to see whether they are
reasonable, effective for the purpose intended, and based on generally accepted commercial practices in the
country of export. To the extent that the procedures are determined to meet this test and are effectively
applied, no subsidy should be presumed to exist. It may be deemed necessary by the investigating authorities
to carry out, in accordance with paragraph 6 of Article 12, certain practical tests in order to verify information
or to satisfy themselves that the verification procedures are being effectively applied.
3.
Where there are no verification procedures, where they are not reasonable, or where such procedures
are instituted and considered reasonable but are found not to be actually applied or not applied effectively,
there may be a subsidy. In such cases a further examination by the exporting Member based on the actual
transactions involved would need to be carried out to determine whether an excess payment occurred. If the
investigating authorities deemed it necessary, a further examination would be carried out in accordance with
paragraph 2.
4.
The existence of a substitution drawback provision under which exporters are allowed to select
particular import shipments on which drawback is claimed should not of itself be considered to convey a
subsidy.
5.
An excess drawback of import charges in the sense of paragraph (i) would be deemed to exist where
governments paid interest on any monies refunded under their drawback schemes, to the extent of the interest
actually paid or payable.
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ANNEX IV
CALCULATION OF THE TOTAL AD VALOREM SUBSIDIZATION
(PARAGRAPH 1(A) OF ARTICLE 6)105
1.
Any calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6 shall be
done in terms of the cost to the granting government.
2.
Except as provided in paragraphs 3 through 5, in determining whether the overall rate of
subsidization exceeds 5 per cent of the value of the product, the value of the product shall be calculated as the
total value of the recipient firm's106 sales in the most recent 12-month period, for which sales data is available,
preceding the period in which the subsidy is granted.107
3.
Where the subsidy is tied to the production or sale of a given product, the value of the product shall
be calculated as the total value of the recipient firm's sales of that product in the most recent 12-month period,
for which sales data is available, preceding the period in which the subsidy is granted.
4.
Where the recipient firm is in a start-up situation, serious prejudice shall be deemed to exist if the
overall rate of subsidization exceeds 15 per cent of the total funds invested. For purposes of this paragraph, a
start-up period will not extend beyond the first year of production.108
5.
Where the recipient firm is located in an inflationary economy country, the value of the product shall
be calculated as the recipient firm's total sales (or sales of the relevant product, if the subsidy is tied) in the
preceding calendar year indexed by the rate of inflation experienced in the 12 months preceding the month in
which the subsidy is to be given.
6.
In determining the overall rate of subsidization in a given year, subsidies given under different
programmes and by different authorities in the territory of a Member shall be aggregated.
7.
Subsidies granted prior to the date of entry into force of the WTO Agreement, the benefits of which
are allocated to future production, shall be included in the overall rate of subsidization.
8.
Subsidies which are non-actionable under relevant provisions of this Agreement shall not be
included in the calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6.

105

An understanding among Members should be developed, as necessary, on matters which are not specified in this Annex or which
need further clarification for the purposes of paragraph 1(a) of Article 6.
106
The recipient firm is a firm in the territory of the subsidizing Member.
107
In the case of tax-related subsidies the value of the product shall be calculated as the total value of the recipient firm's sales in the
fiscal year in which the tax-related measure was earned.
108
Start-up situations include instances where financial commitments for product development or construction of facilities to
manufacture products benefiting from the subsidy have been made, even though production has not begun.
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ANNEX V
PROCEDURES FOR DEVELOPING INFORMATION CONCERNING SERIOUS PREJUDICE
1.
Every Member shall cooperate in the development of evidence to be examined by a panel in
procedures under paragraphs 4 through 6 of Article 7. The parties to the dispute and any third-country
Member concerned shall notify to the DSB, as soon as the provisions of paragraph 4 of Article 7 have been
invoked, the organization responsible for administration of this provision within its territory and the
procedures to be used to comply with requests for information.
2.
In cases where matters are referred to the DSB under paragraph 4 of Article 7, the DSB shall, upon
request, initiate the procedure to obtain such information from the government of the subsidizing Member as
necessary to establish the existence and amount of subsidization, the value of total sales of the subsidized
firms, as well as information necessary to analyze the adverse effects caused by the subsidized product.109
This process may include, where appropriate, presentation of questions to the government of the subsidizing
Member and of the complaining Member to collect information, as well as to clarify and obtain elaboration of
information available to the parties to a dispute through the notification procedures set forth in Part VII.110
3.
In the case of effects in third-country markets, a party to a dispute may collect information, including
through the use of questions to the government of the third-country Member, necessary to analyse adverse
effects, which is not otherwise reasonably available from the complaining Member or the subsidizing
Member. This requirement should be administered in such a way as not to impose an unreasonable burden
on the third-country Member. In particular, such a Member is not expected to make a market or price
analysis specially for that purpose. The information to be supplied is that which is already available or can be
readily obtained by this Member (e.g. most recent statistics which have already been gathered by relevant
statistical services but which have not yet been published, customs data concerning imports and declared
values of the products concerned, etc.). However, if a party to a dispute undertakes a detailed market analysis
at its own expense, the task of the person or firm conducting such an analysis shall be facilitated by the
authorities of the third-country Member and such a person or firm shall be given access to all information
which is not normally maintained confidential by the government.
4.
The DSB shall designate a representative to serve the function of facilitating the
information-gathering process. The sole purpose of the representative shall be to ensure the timely
development of the information necessary to facilitate expeditious subsequent multilateral review of the
dispute. In particular, the representative may suggest ways to most efficiently solicit necessary information as
well as encourage the cooperation of the parties.
5.
The information-gathering process outlined in paragraphs 2 through 4 shall be completed within
60 days of the date on which the matter has been referred to the DSB under paragraph 4 of Article 7. The
information obtained during this process shall be submitted to the panel established by the DSB in accordance
with the provisions of Part X. This information should include, inter alia, data concerning the amount of the
subsidy in question (and, where appropriate, the value of total sales of the subsidized firms), prices of the
subsidized product, prices of the non-subsidized product, prices of other suppliers to the market, changes in
the supply of the subsidized product to the market in question and changes in market shares. It should also
include rebuttal evidence, as well as such supplemental information as the panel deems relevant in the course
of reaching its conclusions.
6.
If the subsidizing and/or third-country Member fail to cooperate in the information-gathering
process, the complaining Member will present its case of serious prejudice, based on evidence available to it,
together with facts and circumstances of the non-cooperation of the subsidizing and/or third-country Member.

109

In cases where the existence of serious prejudice has to be demonstrated.
The information-gathering process by the DSB shall take into account the need to protect information which is by nature
confidential or which is provided on a confidential basis by any Member involved in this process.
110
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Where information is unavailable due to non-cooperation by the subsidizing and/or third-country Member, the
panel may complete the record as necessary relying on best information otherwise available.
7.
In making its determination, the panel should draw adverse inferences from instances of noncooperation by any party involved in the information-gathering process.
8.
In making a determination to use either best information available or adverse inferences, the panel
shall consider the advice of the DSB representative nominated under paragraph 4 as to the reasonableness of
any requests for information and the efforts made by parties to comply with these requests in a cooperative
and timely manner.
9.
Nothing in the information-gathering process shall limit the ability of the panel to seek such
additional information it deems essential to a proper resolution to the dispute, and which was not adequately
sought or developed during that process. However, ordinarily the panel should not request additional
information to complete the record where the information would support a particular party's position and the
absence of that information in the record is the result of unreasonable non-cooperation by that party in the
information-gathering process.

218

ANNEX VI
PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT TO
PARAGRAPH 6 OF ARTICLE 12
1.
Upon initiation of an investigation, the authorities of the exporting Member and the firms known to
be concerned should be informed of the intention to carry out on-the-spot investigations.
2.
If in exceptional circumstances it is intended to include non-governmental experts in the
investigating team, the firms and the authorities of the exporting Member should be so informed. Such
non-governmental experts should be subject to effective sanctions for breach of confidentiality requirements.
3.
It should be standard practice to obtain explicit agreement of the firms concerned in the exporting
Member before the visit is finally scheduled.
4.
As soon as the agreement of the firms concerned has been obtained, the investigating authorities
should notify the authorities of the exporting Member of the names and addresses of the firms to be visited
and the dates agreed.
5.

Sufficient advance notice should be given to the firms in question before the visit is made.

6.
Visits to explain the questionnaire should only be made at the request of an exporting firm. In case
of such a request the investigating authorities may place themselves at the disposal of the firm; such a visit
may only be made if (a) the authorities of the importing Member notify the representatives of the government
of the Member in question and (b) the latter do not object to the visit.
7.
As the main purpose of the on-the-spot investigation is to verify information provided or to obtain
further details, it should be carried out after the response to the questionnaire has been received unless the firm
agrees to the contrary and the government of the exporting Member is informed by the investigating
authorities of the anticipated visit and does not object to it; further, it should be standard practice prior to the
visit to advise the firms concerned of the general nature of the information to be verified and of any further
information which needs to be provided, though this should not preclude requests to be made on the spot for
further details to be provided in the light of information obtained.
8.
Enquiries or questions put by the authorities or firms of the exporting Members and essential to a
successful on-the-spot investigation should, whenever possible, be answered before the visit is made.
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ANNEX VII
DEVELOPING COUNTRY MEMBERS REFERRED TO
IN PARAGRAPH 2(A) OF ARTICLE 27
The developing country Members not subject to the provisions of paragraph 1(a) of Article 3 under
the terms of paragraph 2(a) of Article 27 are:
(a)

Least-developed countries designated as such by the United Nations which are Members of
the WTO.

(b)

Each of the following developing countries which are Members of the WTO shall be
subject to the provisions which are applicable to other developing country Members
according to paragraph 2(b) of Article 27 when GNP per capita has reached
$1,000 per annum 111 : Bolivia, Cameroon, Congo, Côte d'Ivoire, Dominican Republic,
Egypt, Ghana, Guatemala, Guyana, India, Indonesia, Kenya, Morocco, Nicaragua, Nigeria,
Pakistan, Philippines, Senegal, Sri Lanka and Zimbabwe.

111
The inclusion of developing country Members in the list in paragraph (b) is based on the most recent data from the World Bank on
GNP per capita.
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Declaration on Dispute Settlement Pursuant to the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 or Part V of the Agreement on Subsidies and
Countervailing Measures
Ministers recognize, with respect to dispute settlement pursuant to the Agreement on Implementation
of Article VI of GATT 1994 or Part V of the Agreement on Subsidies and Countervailing Measures, the need
for the consistent resolution of disputes arising from anti-dumping and countervailing duty measures.
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Agreement on Safeguards
Members,
Having in mind the overall objective of the Members to improve and strengthen the international
trading system based on GATT 1994;
Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and specifically those of
its Article XIX (Emergency Action on Imports of Particular Products), to re-establish multilateral control over
safeguards and eliminate measures that escape such control;
Recognizing the importance of structural adjustment and the need to enhance rather than limit
competition in international markets; and
Recognizing further that, for these purposes, a comprehensive agreement, applicable to all Members
and based on the basic principles of GATT 1994, is called for;
Hereby agree as follows:
Article 1
General Provision
This Agreement establishes rules for the application of safeguard measures which shall be
understood to mean those measures provided for in Article XIX of GATT 1994.
Article 2
Conditions
1.
A Member112 may apply a safeguard measure to a product only if that Member has determined,
pursuant to the provisions set out below, that such product is being imported into its territory in such increased
quantities, absolute or relative to domestic production, and under such conditions as to cause or threaten to
cause serious injury to the domestic industry that produces like or directly competitive products.
2.

Safeguard measures shall be applied to a product being imported irrespective of its source.

112
A customs union may apply a safeguard measure as a single unit or on behalf of a member State. When a customs union applies a
safeguard measure as a single unit, all the requirements for the determination of serious injury or threat thereof under this Agreement
shall be based on the conditions existing in the customs union as a whole. When a safeguard measure is applied on behalf of a member
State, all the requirements for the determination of serious injury or threat thereof shall be based on the conditions existing in that
member State and the measure shall be limited to that member State. Nothing in this Agreement prejudges the interpretation of the
relationship between Article XIX and paragraph 8 of Article XXIV of GATT 1994.
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Article 3
Investigation
1.
A Member may apply a safeguard measure only following an investigation by the competent
authorities of that Member pursuant to procedures previously established and made public in consonance with
Article X of GATT 1994. This investigation shall include reasonable public notice to all interested parties and
public hearings or other appropriate means in which importers, exporters and other interested parties could
present evidence and their views, including the opportunity to respond to the presentations of other parties and
to submit their views, inter alia, as to whether or not the application of a safeguard measure would be in the
public interest. The competent authorities shall publish a report setting forth their findings and reasoned
conclusions reached on all pertinent issues of fact and law.
2.
Any information which is by nature confidential or which is provided on a confidential basis shall,
upon cause being shown, be treated as such by the competent authorities. Such information shall not be
disclosed without permission of the party submitting it. Parties providing confidential information may be
requested to furnish non-confidential summaries thereof or, if such parties indicate that such information
cannot be summarized, the reasons why a summary cannot be provided. However, if the competent
authorities find that a request for confidentiality is not warranted and if the party concerned is either unwilling
to make the information public or to authorize its disclosure in generalized or summary form, the authorities
may disregard such information unless it can be demonstrated to their satisfaction from appropriate sources
that the information is correct.
Article 4
Determination of Serious Injury or Threat Thereof
1.

For the purposes of this Agreement:
(a)

"serious injury" shall be understood to mean a significant overall impairment in the position
of a domestic industry;

(b)

"threat of serious injury" shall be understood to mean serious injury that is clearly
imminent, in accordance with the provisions of paragraph 2. A determination of the
existence of a threat of serious injury shall be based on facts and not merely on allegation,
conjecture or remote possibility; and

(c)

in determining injury or threat thereof, a "domestic industry" shall be understood to mean
the producers as a whole of the like or directly competitive products operating within the
territory of a Member, or those whose collective output of the like or directly competitive
products constitutes a major proportion of the total domestic production of those products.

2.
(a)
In the investigation to determine whether increased imports have caused or are threatening
to cause serious injury to a domestic industry under the terms of this Agreement, the competent authorities
shall evaluate all relevant factors of an objective and quantifiable nature having a bearing on the situation of
that industry, in particular, the rate and amount of the increase in imports of the product concerned in absolute
and relative terms, the share of the domestic market taken by increased imports, changes in the level of sales,
production, productivity, capacity utilization, profits and losses, and employment.
(b)
The determination referred to in subparagraph (a) shall not be made unless this
investigation demonstrates, on the basis of objective evidence, the existence of the causal link between
increased imports of the product concerned and serious injury or threat thereof. When factors other than
increased imports are causing injury to the domestic industry at the same time, such injury shall not be
attributed to increased imports.
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(c)
The competent authorities shall publish promptly, in accordance with the provisions of
Article 3, a detailed analysis of the case under investigation as well as a demonstration of the relevance of the
factors examined.
Article 5
Application of Safeguard Measures
1.
A Member shall apply safeguard measures only to the extent necessary to prevent or remedy serious
injury and to facilitate adjustment. If a quantitative restriction is used, such a measure shall not reduce the
quantity of imports below the level of a recent period which shall be the average of imports in the last three
representative years for which statistics are available, unless clear justification is given that a different level is
necessary to prevent or remedy serious injury. Members should choose measures most suitable for the
achievement of these objectives.
2.
(a)
In cases in which a quota is allocated among supplying countries, the Member applying the
restrictions may seek agreement with respect to the allocation of shares in the quota with all other Members
having a substantial interest in supplying the product concerned. In cases in which this method is not
reasonably practicable, the Member concerned shall allot to Members having a substantial interest in
supplying the product shares based upon the proportions, supplied by such Members during a previous
representative period, of the total quantity or value of imports of the product, due account being taken of any
special factors which may have affected or may be affecting the trade in the product.
(b)
A Member may depart from the provisions in subparagraph (a) provided that consultations
under paragraph 3 of Article 12 are conducted under the auspices of the Committee on Safeguards provided
for in paragraph 1 of Article 13 and that clear demonstration is provided to the Committee that (i) imports
from certain Members have increased in disproportionate percentage in relation to the total increase of imports
of the product concerned in the representative period, (ii) the reasons for the departure from the provisions in
subparagraph (a) are justified, and (iii) the conditions of such departure are equitable to all suppliers of the
product concerned. The duration of any such measure shall not be extended beyond the initial period under
paragraph 1 of Article 7. The departure referred to above shall not be permitted in the case of threat of serious
injury.
Article 6
Provisional Safeguard Measures
In critical circumstances where delay would cause damage which it would be difficult to repair, a
Member may take a provisional safeguard measure pursuant to a preliminary determination that there is clear
evidence that increased imports have caused or are threatening to cause serious injury. The duration of the
provisional measure shall not exceed 200 days, during which period the pertinent requirements of Articles 2
through 7 and 12 shall be met. Such measures should take the form of tariff increases to be promptly refunded
if the subsequent investigation referred to in paragraph 2 of Article 4 does not determine that increased
imports have caused or threatened to cause serious injury to a domestic industry. The duration of any such
provisional measure shall be counted as a part of the initial period and any extension referred to in
paragraphs 1, 2 and 3 of Article 7.
Article 7
Duration and Review of Safeguard Measures
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1.
A Member shall apply safeguard measures only for such period of time as may be necessary to
prevent or remedy serious injury and to facilitate adjustment. The period shall not exceed four years, unless it
is extended under paragraph 2.
2.
The period mentioned in paragraph 1 may be extended provided that the competent authorities of the
importing Member have determined, in conformity with the procedures set out in Articles 2, 3, 4 and 5, that
the safeguard measure continues to be necessary to prevent or remedy serious injury and that there is
evidence that the industry is adjusting, and provided that the pertinent provisions of Articles 8 and 12 are
observed.
3.
The total period of application of a safeguard measure including the period of application of any
provisional measure, the period of initial application and any extension thereof, shall not exceed eight years.
4.
In order to facilitate adjustment in a situation where the expected duration of a safeguard measure as
notified under the provisions of paragraph 1 of Article 12 is over one year, the Member applying the measure
shall progressively liberalize it at regular intervals during the period of application. If the duration of the
measure exceeds three years, the Member applying such a measure shall review the situation not later than the
mid-term of the measure and, if appropriate, withdraw it or increase the pace of liberalization. A measure
extended under paragraph 2 shall not be more restrictive than it was at the end of the initial period, and should
continue to be liberalized.
5.
No safeguard measure shall be applied again to the import of a product which has been subject to
such a measure, taken after the date of entry into force of the WTO Agreement, for a period of time equal to
that during which such measure had been previously applied, provided that the period of non-application is at
least two years.
6.
Notwithstanding the provisions of paragraph 5, a safeguard measure with a duration of 180 days or
less may be applied again to the import of a product if:
(a)

at least one year has elapsed since the date of introduction of a safeguard measure on the
import of that product; and

(b)

such a safeguard measure has not been applied on the same product more than twice in the
five-year period immediately preceding the date of introduction of the measure.
Article 8
Level of Concessions and Other Obligations

1.
A Member proposing to apply a safeguard measure or seeking an extension of a safeguard measure
shall endeavour to maintain a substantially equivalent level of concessions and other obligations to that
existing under GATT 1994 between it and the exporting Members which would be affected by such a
measure, in accordance with the provisions of paragraph 3 of Article 12. To achieve this objective, the
Members concerned may agree on any adequate means of trade compensation for the adverse effects of the
measure on their trade.
2.
If no agreement is reached within 30 days in the consultations under paragraph 3 of Article 12, then
the affected exporting Members shall be free, not later than 90 days after the measure is applied, to suspend,
upon the expiration of 30 days from the day on which written notice of such suspension is received by the
Council for Trade in Goods, the application of substantially equivalent concessions or other obligations under
GATT 1994, to the trade of the Member applying the safeguard measure, the suspension of which the Council
for Trade in Goods does not disapprove.
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3.
The right of suspension referred to in paragraph 2 shall not be exercised for the first three years that a
safeguard measure is in effect, provided that the safeguard measure has been taken as a result of an absolute
increase in imports and that such a measure conforms to the provisions of this Agreement.
Article 9
Developing Country Members
1.
Safeguard measures shall not be applied against a product originating in a developing country
Member as long as its share of imports of the product concerned in the importing Member does not exceed
3 per cent, provided that developing country Members with less than 3 per cent import share collectively
account for not more than 9 per cent of total imports of the product concerned.113
2.
A developing country Member shall have the right to extend the period of application of a safeguard
measure for a period of up to two years beyond the maximum period provided for in paragraph 3 of Article 7.
Notwithstanding the provisions of paragraph 5 of Article 7, a developing country Member shall have the right
to apply a safeguard measure again to the import of a product which has been subject to such a measure, taken
after the date of entry into force of the WTO Agreement, after a period of time equal to half that during which
such a measure has been previously applied, provided that the period of non-application is at least two years.
Article 10
Pre-existing Article XIX Measures
Members shall terminate all safeguard measures taken pursuant to Article XIX of GATT 1947 that
were in existence on the date of entry into force of the WTO Agreement not later than eight years after the
date on which they were first applied or five years after the date of entry into force of the WTO Agreement,
whichever comes later.
Article 11
Prohibition and Elimination of Certain Measures
1.
(a)
A Member shall not take or seek any emergency action on imports of particular products as
set forth in Article XIX of GATT 1994 unless such action conforms with the provisions of that Article applied
in accordance with this Agreement.
(b)
Furthermore, a Member shall not seek, take or maintain any voluntary export restraints,
orderly marketing arrangements or any other similar measures on the export or the import side.114,115 These
include actions taken by a single Member as well as actions under agreements, arrangements and
understandings entered into by two or more Members. Any such measure in effect on the date of entry into
force of the WTO Agreement shall be brought into conformity with this Agreement or phased out in
accordance with paragraph 2.
(c)
This Agreement does not apply to measures sought, taken or maintained by a Member
pursuant to provisions of GATT 1994 other than Article XIX, and Multilateral Trade Agreements in
Annex 1A other than this Agreement, or pursuant to protocols and agreements or arrangements concluded
within the framework of GATT 1994.
113

A Member shall immediately notify an action taken under paragraph 1 of Article 9 to the Committee on Safeguards.
An import quota applied as a safeguard measure in conformity with the relevant provisions of GATT 1994 and this Agreement may,
by mutual agreement, be administered by the exporting Member.
115
Examples of similar measures include export moderation, export-price or import-price monitoring systems, export or import
surveillance, compulsory import cartels and discretionary export or import licensing schemes, any of which afford protection.
114
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2.
The phasing out of measures referred to in paragraph 1(b) shall be carried out according to
timetables to be presented to the Committee on Safeguards by the Members concerned not later than 180 days
after the date of entry into force of the WTO Agreement. These timetables shall provide for all measures
referred to in paragraph 1 to be phased out or brought into conformity with this Agreement within a period not
exceeding four years after the date of entry into force of the WTO Agreement, subject to not more than one
specific measure per importing Member116, the duration of which shall not extend beyond 31 December 1999.
Any such exception must be mutually agreed between the Members directly concerned and notified to the
Committee on Safeguards for its review and acceptance within 90 days of the entry into force of the
WTO Agreement. The Annex to this Agreement indicates a measure which has been agreed as falling under
this exception.
3.
Members shall not encourage or support the adoption or maintenance by public and private
enterprises of non-governmental measures equivalent to those referred to in paragraph 1.
Article 12
Notification and Consultation
1.

A Member shall immediately notify the Committee on Safeguards upon:
(a)

initiating an investigatory process relating to serious injury or threat thereof and the reasons
for it;

(b)

making a finding of serious injury or threat thereof caused by increased imports; and

(c)

taking a decision to apply or extend a safeguard measure.

2.
In making the notifications referred to in paragraphs 1(b) and 1(c), the Member proposing to apply or
extend a safeguard measure shall provide the Committee on Safeguards with all pertinent information, which
shall include evidence of serious injury or threat thereof caused by increased imports, precise description of
the product involved and the proposed measure, proposed date of introduction, expected duration and
timetable for progressive liberalization. In the case of an extension of a measure, evidence that the industry
concerned is adjusting shall also be provided. The Council for Trade in Goods or the Committee on
Safeguards may request such additional information as they may consider necessary from the Member
proposing to apply or extend the measure.
3.
A Member proposing to apply or extend a safeguard measure shall provide adequate opportunity for
prior consultations with those Members having a substantial interest as exporters of the product concerned,
with a view to, inter alia, reviewing the information provided under paragraph 2, exchanging views on the
measure and reaching an understanding on ways to achieve the objective set out in paragraph 1 of Article 8.
4.
A Member shall make a notification to the Committee on Safeguards before taking a provisional
safeguard measure referred to in Article 6. Consultations shall be initiated immediately after the measure is
taken.
5.
The results of the consultations referred to in this Article, as well as the results of mid-term reviews
referred to in paragraph 4 of Article 7, any form of compensation referred to in paragraph 1 of Article 8, and
proposed suspensions of concessions and other obligations referred to in paragraph 2 of Article 8, shall be
notified immediately to the Council for Trade in Goods by the Members concerned.
6.
Members shall notify promptly the Committee on Safeguards of their laws, regulations and
administrative procedures relating to safeguard measures as well as any modifications made to them.
116

The only such exception to which the European Communities is entitled is indicated in the Annex to this Agreement.
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7.
Members maintaining measures described in Article 10 and paragraph 1 of Article 11 which exist on
the date of entry into force of the WTO Agreement shall notify such measures to the Committee on
Safeguards not later than 60 days after the date of entry into force of the WTO Agreement.
8.
Any Member may notify the Committee on Safeguards of all laws, regulations, administrative
procedures and any measures or actions dealt with in this Agreement that have not been notified by other
Members that are required by this Agreement to make such notifications.
9.
Any Member may notify the Committee on Safeguards of any non-governmental measures referred
to in paragraph 3 of Article 11.
10.
All notifications to the Council for Trade in Goods referred to in this Agreement shall normally be
made through the Committee on Safeguards.
11.
The provisions on notification in this Agreement shall not require any Member to disclose
confidential information the disclosure of which would impede law enforcement or otherwise be contrary to
the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or
private.
Article 13
Surveillance
1.
A Committee on Safeguards is hereby established, under the authority of the Council for Trade in
Goods, which shall be open to the participation of any Member indicating its wish to serve on it. The
Committee will have the following functions:
(a)

to monitor, and report annually to the Council for Trade in Goods on, the general
implementation of this Agreement and make recommendations towards its improvement;

(b)

to find, upon request of an affected Member, whether or not the procedural requirements of
this Agreement have been complied with in connection with a safeguard measure, and
report its findings to the Council for Trade in Goods;

(c)

to assist Members, if they so request, in their consultations under the provisions of this
Agreement;

(d)

to examine measures covered by Article 10 and paragraph 1 of Article 11, monitor the
phase-out of such measures and report as appropriate to the Council for Trade in Goods;

(e)

to review, at the request of the Member taking a safeguard measure, whether proposals to
suspend concessions or other obligations are "substantially equivalent", and report as
appropriate to the Council for Trade in Goods;

(f)

to receive and review all notifications provided for in this Agreement and report as
appropriate to the Council for Trade in Goods; and

(g)

to perform any other function connected with this Agreement that the Council for Trade in
Goods may determine.

2.
To assist the Committee in carrying out its surveillance function, the Secretariat shall prepare
annually a factual report on the operation of this Agreement based on notifications and other reliable
information available to it.
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Article 14
Dispute Settlement
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute
Settlement Understanding shall apply to consultations and the settlement of disputes arising under this
Agreement.
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ANNEX
EXCEPTION REFERRED TO IN PARAGRAPH 2 OF ARTICLE 11

Members concerned

Product

Termination

EC/Japan

Passenger cars, off road vehicles,
light commercial vehicles, light
trucks (up to 5 tonnes), and the
same vehicles in wholly
knocked-down form (CKD sets).

31 December 1999
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Agreement on Trade-Related Investment Measures
Members,
Considering that Ministers agreed in the Punta del Este Declaration that "Following an examination
of the operation of GATT Articles related to the trade restrictive and distorting effects of investment
measures, negotiations should elaborate, as appropriate, further provisions that may be necessary to avoid
such adverse effects on trade";
Desiring to promote the expansion and progressive liberalisation of world trade and to facilitate
investment across international frontiers so as to increase the economic growth of all trading partners,
particularly developing country Members, while ensuring free competition;
Taking into account the particular trade, development and financial needs of developing country
Members, particularly those of the least-developed country Members;
Recognizing that certain investment measures can cause trade-restrictive and distorting effects;
Hereby agree as follows:
Article 1
Coverage
This Agreement applies to investment measures related to trade in goods only (referred to in this
Agreement as "TRIMs").
Article 2
National Treatment and Quantitative Restrictions
1.
Without prejudice to other rights and obligations under GATT 1994, no Member shall apply any
TRIM that is inconsistent with the provisions of Article III or Article XI of GATT 1994.
2.
An illustrative list of TRIMs that are inconsistent with the obligation of national treatment provided
for in paragraph 4 of Article III of GATT 1994 and the obligation of general elimination of quantitative
restrictions provided for in paragraph 1 of Article XI of GATT 1994 is contained in the Annex to this
Agreement.
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Article 3
Exceptions
All exceptions under GATT 1994 shall apply, as appropriate, to the provisions of this Agreement.
Article 4
Developing Country Members
A developing country Member shall be free to deviate temporarily from the provisions of Article 2 to
the extent and in such a manner as Article XVIII of GATT 1994, the Understanding on the Balance-ofPayments Provisions of GATT 1994, and the Declaration on Trade Measures Taken for Balance-of-Payments
Purposes adopted on 28 November 1979 (BISD 26S/205-209) permit the Member to deviate from the
provisions of Articles III and XI of GATT 1994.
Article 5
Notification and Transitional Arrangements
1.
Members, within 90 days of the date of entry into force of the WTO Agreement, shall notify the
Council for Trade in Goods of all TRIMs they are applying that are not in conformity with the provisions of
this Agreement. Such TRIMs of general or specific application shall be notified, along with their principal
features.117
2.
Each Member shall eliminate all TRIMs which are notified under paragraph 1 within two years of
the date of entry into force of the WTO Agreement in the case of a developed country Member, within five
years in the case of a developing country Member, and within seven years in the case of a least-developed
country Member.
3.
On request, the Council for Trade in Goods may extend the transition period for the elimination of
TRIMs notified under paragraph 1 for a developing country Member, including a least-developed country
Member, which demonstrates particular difficulties in implementing the provisions of this Agreement. In
considering such a request, the Council for Trade in Goods shall take into account the individual development,
financial and trade needs of the Member in question.
4.
During the transition period, a Member shall not modify the terms of any TRIM which it notifies
under paragraph 1 from those prevailing at the date of entry into force of the WTO Agreement so as to
increase the degree of inconsistency with the provisions of Article 2. TRIMs introduced less than 180 days
before the date of entry into force of the WTO Agreement shall not benefit from the transitional arrangements
provided in paragraph 2.
5.
Notwithstanding the provisions of Article 2, a Member, in order not to disadvantage established
enterprises which are subject to a TRIM notified under paragraph 1, may apply during the transition period the
same TRIM to a new investment (i) where the products of such investment are like products to those of the
established enterprises, and (ii) where necessary to avoid distorting the conditions of competition between the
new investment and the established enterprises. Any TRIM so applied to a new investment shall be notified

117

In the case of TRIMs applied under discretionary authority, each specific application shall be notified. Information
that would prejudice the legitimate commercial interests of particular enterprises need not be disclosed.
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to the Council for Trade in Goods. The terms of such a TRIM shall be equivalent in their competitive effect
to those applicable to the established enterprises, and it shall be terminated at the same time.
Article 6
Transparency
1.
Members reaffirm, with respect to TRIMs, their commitment to obligations on transparency and
notification in Article X of GATT 1994, in the undertaking on "Notification" contained in the Understanding
Regarding Notification, Consultation, Dispute Settlement and Surveillance adopted on 28 November 1979
and in the Ministerial Decision on Notification Procedures adopted on 15 April 1994.
2.
Each Member shall notify the Secretariat of the publications in which TRIMs may be found,
including those applied by regional and local governments and authorities within their territories.
3.
Each Member shall accord sympathetic consideration to requests for information, and afford
adequate opportunity for consultation, on any matter arising from this Agreement raised by another Member.
In conformity with Article X of GATT 1994 no Member is required to disclose information the disclosure of
which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.
Article 7
Committee on Trade-Related Investment Measures
1.
A Committee on Trade-Related Investment Measures (referred to in this Agreement as the
"Committee") is hereby established, and shall be open to all Members. The Committee shall elect its own
Chairman and Vice-Chairman, and shall meet not less than once a year and otherwise at the request of any
Member.
2.
The Committee shall carry out responsibilities assigned to it by the Council for Trade in Goods and
shall afford Members the opportunity to consult on any matters relating to the operation and implementation
of this Agreement.
3.
The Committee shall monitor the operation and implementation of this Agreement and shall report
thereon annually to the Council for Trade in Goods.
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Article 8
Consultation and Dispute Settlement
The provisions of Articles XXII and XXIII of GATT 1994, as elaborated and applied by the Dispute
Settlement Understanding, shall apply to consultations and the settlement of disputes under this Agreement.
Article 9
Review by the Council for Trade in Goods
Not later than five years after the date of entry into force of the WTO Agreement, the Council for
Trade in Goods shall review the operation of this Agreement and, as appropriate, propose to the Ministerial
Conference amendments to its text. In the course of this review, the Council for Trade in Goods shall
consider whether the Agreement should be complemented with provisions on investment policy and
competition policy.
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ANNEX
Illustrative List
1.
TRIMs that are inconsistent with the obligation of national treatment provided for in paragraph 4 of
Article III of GATT 1994 include those which are mandatory or enforceable under domestic law or under
administrative rulings, or compliance with which is necessary to obtain an advantage, and which require:
(a)

the purchase or use by an enterprise of products of domestic origin or from any domestic
source, whether specified in terms of particular products, in terms of volume or value of
products, or in terms of a proportion of volume or value of its local production; or

(b)

that an enterprise's purchases or use of imported products be limited to an amount related to
the volume or value of local products that it exports.

2.
TRIMs that are inconsistent with the obligation of general elimination of quantitative restrictions
provided for in paragraph 1 of Article XI of GATT 1994 include those which are mandatory or enforceable
under domestic law or under administrative rulings, or compliance with which is necessary to obtain an
advantage, and which restrict:
(a)

the importation by an enterprise of products used in or related to its local production,
generally or to an amount related to the volume or value of local production that it exports;

(b)

the importation by an enterprise of products used in or related to its local production by
restricting its access to foreign exchange to an amount related to the foreign exchange
inflows attributable to the enterprise; or

(c)
the exportation or sale for export by an enterprise of products, whether specified in terms of
particular products, in terms of volume or value of products, or in terms of a proportion of volume
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2-3. Services
General Agreement on Trade in Services
Members,
Recognizing the growing importance of trade in services for the growth and development of the
world economy;
Wishing to establish a multilateral framework of principles and rules for trade in services with a view
to the expansion of such trade under conditions of transparency and progressive liberalization and as a means
of promoting the economic growth of all trading partners and the development of developing countries;
Desiring the early achievement of progressively higher levels of liberalization of trade in services
through successive rounds of multilateral negotiations aimed at promoting the interests of all participants on a
mutually advantageous basis and at securing an overall balance of rights and obligations, while giving due
respect to national policy objectives;
Recognizing the right of Members to regulate, and to introduce new regulations, on the supply of
services within their territories in order to meet national policy objectives and, given asymmetries existing
with respect to the degree of development of services regulations in different countries, the particular need of
developing countries to exercise this right;
Desiring to facilitate the increasing participation of developing countries in trade in services and the
expansion of their service exports including, inter alia, through the strengthening of their domestic services
capacity and its efficiency and competitiveness;
Taking particular account of the serious difficulty of the least-developed countries in view of their
special economic situation and their development, trade and financial needs;
Hereby agree as follows:

PART I
SCOPE AND DEFINITION
Article I
Scope and Definition
1.

This Agreement applies to measures by Members affecting trade in services.

2.

For the purposes of this Agreement, trade in services is defined as the supply of a service:
(a)

from the territory of one Member into the territory of any other Member;

(b)

in the territory of one Member to the service consumer of any other Member;

(c)

by a service supplier of one Member, through commercial presence in the territory of any
other Member;
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(d)
3.

by a service supplier of one Member, through presence of natural persons of a Member in
the territory of any other Member.

For the purposes of this Agreement:
(a)

"measures by Members" means measures taken by:
(i)

central, regional or local governments and authorities; and

(ii)

non-governmental bodies in the exercise of powers delegated by central,
regional or local governments or authorities;

In fulfilling its obligations and commitments under the Agreement, each Member shall take such
reasonable measures as may be available to it to ensure their observance by regional and local
governments and authorities and non-governmental bodies within its territory;
(b)

"services" includes any service in any sector except services supplied in the exercise of
governmental authority;

(c)

"a service supplied in the exercise of governmental authority" means any service which is
supplied neither on a commercial basis, nor in competition with one or more service
suppliers.
PART II
GENERAL OBLIGATIONS AND DISCIPLINES
Article II
Most-Favoured-Nation Treatment

1.
With respect to any measure covered by this Agreement, each Member shall accord immediately and
unconditionally to services and service suppliers of any other Member treatment no less favourable than that it
accords to like services and service suppliers of any other country.
2.
A Member may maintain a measure inconsistent with paragraph 1 provided that such a measure is
listed in, and meets the conditions of, the Annex on Article II Exemptions.
3.
The provisions of this Agreement shall not be so construed as to prevent any Member from
conferring or according advantages to adjacent countries in order to facilitate exchanges limited to contiguous
frontier zones of services that are both locally produced and consumed.
Article III
Transparency
1.
Each Member shall publish promptly and, except in emergency situations, at the latest by the time of
their entry into force, all relevant measures of general application which pertain to or affect the operation of
this Agreement. International agreements pertaining to or affecting trade in services to which a Member is a
signatory shall also be published.
2.
Where publication as referred to in paragraph 1 is not practicable, such information shall be made
otherwise publicly available.
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3.
Each Member shall promptly and at least annually inform the Council for Trade in Services of the
introduction of any new, or any changes to existing, laws, regulations or administrative guidelines which
significantly affect trade in services covered by its specific commitments under this Agreement.
4.
Each Member shall respond promptly to all requests by any other Member for specific information
on any of its measures of general application or international agreements within the meaning of paragraph 1.
Each Member shall also establish one or more enquiry points to provide specific information to other
Members, upon request, on all such matters as well as those subject to the notification requirement in
paragraph 3. Such enquiry points shall be established within two years from the date of entry into force of the
Agreement Establishing the WTO (referred to in this Agreement as the "WTO Agreement"). Appropriate
flexibility with respect to the time-limit within which such enquiry points are to be established may be agreed
upon for individual developing country Members. Enquiry points need not be depositories of laws and
regulations.
5.
Any Member may notify to the Council for Trade in Services any measure, taken by any other
Member, which it considers affects the operation of this Agreement.
Article III bis
Disclosure of Confidential Information
Nothing in this Agreement shall require any Member to provide confidential information, the
disclosure of which would impede law enforcement, or otherwise be contrary to the public interest, or which
would prejudice legitimate commercial interests of particular enterprises, public or private.
Article IV
Increasing Participation of Developing Countries
1.
The increasing participation of developing country Members in world trade shall be facilitated
through negotiated specific commitments, by different Members pursuant to Parts III and IV of this
Agreement, relating to:
(a)

the strengthening of their domestic services capacity and its efficiency and competitiveness,
inter alia through access to technology on a commercial basis;

(b)

the improvement of their access to distribution channels and information networks; and

(c)

the liberalization of market access in sectors and modes of supply of export interest to them.

2.
Developed country Members, and to the extent possible other Members, shall establish contact
points within two years from the date of entry into force of the WTO Agreement to facilitate the access of
developing country Members' service suppliers to information, related to their respective markets, concerning:
(a)

commercial and technical aspects of the supply of services;

(b)

registration, recognition and obtaining of professional qualifications; and

(c)

the availability of services technology.

3.
Special priority shall be given to the least-developed country Members in the implementation of
paragraphs 1 and 2. Particular account shall be taken of the serious difficulty of the least-developed countries
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in accepting negotiated specific commitments in view of their special economic situation and their
development, trade and financial needs.
Article V
Economic Integration
1.
This Agreement shall not prevent any of its Members from being a party to or entering into an
agreement liberalizing trade in services between or among the parties to such an agreement, provided that
such an agreement:
(a)

has substantial sectoral coverage118, and

(b)

provides for the absence or elimination of substantially all discrimination, in the sense of
Article XVII, between or among the parties, in the sectors covered under subparagraph (a),
through:
(i)

elimination of existing discriminatory measures, and/or

(ii)

prohibition of new or more discriminatory measures,

either at the entry into force of that agreement or on the basis of a reasonable time-frame,
except for measures permitted under Articles XI, XII, XIV and XIV bis.
2.
In evaluating whether the conditions under paragraph 1(b) are met, consideration may be given to the
relationship of the agreement to a wider process of economic integration or trade liberalization among the
countries concerned.
3.
(a)
Where developing countries are parties to an agreement of the type referred to in
paragraph 1, flexibility shall be provided for regarding the conditions set out in paragraph 1, particularly with
reference to subparagraph (b) thereof, in accordance with the level of development of the countries concerned,
both overall and in individual sectors and subsectors.
(b)
Notwithstanding paragraph 6, in the case of an agreement of the type referred to in
paragraph 1 involving only developing countries, more favourable treatment may be granted to juridical
persons owned or controlled by natural persons of the parties to such an agreement.
4.
Any agreement referred to in paragraph 1 shall be designed to facilitate trade between the parties to
the agreement and shall not in respect of any Member outside the agreement raise the overall level of barriers
to trade in services within the respective sectors or subsectors compared to the level applicable prior to such
an agreement.
5.
If, in the conclusion, enlargement or any significant modification of any agreement under
paragraph 1, a Member intends to withdraw or modify a specific commitment inconsistently with the terms
and conditions set out in its Schedule, it shall provide at least 90 days advance notice of such modification or
withdrawal and the procedure set forth in paragraphs 2, 3 and 4 of Article XXI shall apply.
6.
A service supplier of any other Member that is a juridical person constituted under the laws of a
party to an agreement referred to in paragraph 1 shall be entitled to treatment granted under such agreement,
provided that it engages in substantive business operations in the territory of the parties to such agreement.

118

This condition is understood in terms of number of sectors, volume of trade affected and modes of supply. In order to
meet this condition, agreements should not provide for the a priori exclusion of any mode of supply.
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7.
(a)
Members which are parties to any agreement referred to in paragraph 1 shall promptly
notify any such agreement and any enlargement or any significant modification of that agreement to the
Council for Trade in Services. They shall also make available to the Council such relevant information as may
be requested by it. The Council may establish a working party to examine such an agreement or enlargement
or modification of that agreement and to report to the Council on its consistency with this Article.
(b)
Members which are parties to any agreement referred to in paragraph 1 which is
implemented on the basis of a time-frame shall report periodically to the Council for Trade in Services on its
implementation. The Council may establish a working party to examine such reports if it deems such a
working party necessary.
(c)
Based on the reports of the working parties referred to in subparagraphs (a) and (b), the
Council may make recommendations to the parties as it deems appropriate.
8.
A Member which is a party to any agreement referred to in paragraph 1 may not seek compensation
for trade benefits that may accrue to any other Member from such agreement.
Article V bis
Labour Markets Integration Agreements
This Agreement shall not prevent any of its Members from being a party to an agreement
establishing full integration119 of the labour markets between or among the parties to such an agreement,
provided that such an agreement:
(a)

exempts citizens of parties to the agreement from requirements concerning residency and
work permits;

(b)

is notified to the Council for Trade in Services.
Article VI
Domestic Regulation

1.
In sectors where specific commitments are undertaken, each Member shall ensure that all measures
of general application affecting trade in services are administered in a reasonable, objective and impartial
manner.
2.
(a)
Each Member shall maintain or institute as soon as practicable judicial, arbitral or
administrative tribunals or procedures which provide, at the request of an affected service supplier, for the
prompt review of, and where justified, appropriate remedies for, administrative decisions affecting trade in
services. Where such procedures are not independent of the agency entrusted with the administrative decision
concerned, the Member shall ensure that the procedures in fact provide for an objective and impartial review.
(b)
The provisions of subparagraph (a) shall not be construed to require a Member to institute
such tribunals or procedures where this would be inconsistent with its constitutional structure or the nature of
its legal system.

119
Typically, such integration provides citizens of the parties concerned with a right of free entry to the employment
markets of the parties and includes measures concerning conditions of pay, other conditions of employment and social
benefits.
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3.
Where authorization is required for the supply of a service on which a specific commitment has been
made, the competent authorities of a Member shall, within a reasonable period of time after the submission of
an application considered complete under domestic laws and regulations, inform the applicant of the decision
concerning the application. At the request of the applicant, the competent authorities of the Member shall
provide, without undue delay, information concerning the status of the application.
4.
With a view to ensuring that measures relating to qualification requirements and procedures,
technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the
Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary
disciplines. Such disciplines shall aim to ensure that such requirements are, inter alia:
(a)

based on objective and transparent criteria, such as competence and the ability to supply
the service;

(b)

not more burdensome than necessary to ensure the quality of the service;

(c)

in the case of licensing procedures, not in themselves a restriction on the supply of the
service.

5.
(a)
In sectors in which a Member has undertaken specific commitments, pending the entry into
force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall not apply licensing
and qualification requirements and technical standards that nullify or impair such specific commitments in a
manner which:
(i)

does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and

(ii)

could not reasonably have been expected of that Member at the time the specific
commitments in those sectors were made.

(b)
In determining whether a Member is in conformity with the obligation under
paragraph 5(a), account shall be taken of international standards of relevant international organizations120
applied by that Member.
6.
In sectors where specific commitments regarding professional services are undertaken, each Member
shall provide for adequate procedures to verify the competence of professionals of any other Member.
Article VII
Recognition
1.
For the purposes of the fulfilment, in whole or in part, of its standards or criteria for the
authorization, licensing or certification of services suppliers, and subject to the requirements of paragraph 3, a
Member may recognize the education or experience obtained, requirements met, or licenses or certifications
granted in a particular country. Such recognition, which may be achieved through harmonization or
otherwise, may be based upon an agreement or arrangement with the country concerned or may be accorded
autonomously.
2.
A Member that is a party to an agreement or arrangement of the type referred to in paragraph 1,
whether existing or future, shall afford adequate opportunity for other interested Members to negotiate their
accession to such an agreement or arrangement or to negotiate comparable ones with it. Where a Member
accords recognition autonomously, it shall afford adequate opportunity for any other Member to demonstrate
120

The term "relevant international organizations" refers to international bodies whose membership is open to the relevant
bodies of at least all Members of the WTO.
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that education, experience, licenses, or certifications obtained or requirements met in that other Member's
territory should be recognized.
3.
A Member shall not accord recognition in a manner which would constitute a means of
discrimination between countries in the application of its standards or criteria for the authorization, licensing
or certification of services suppliers, or a disguised restriction on trade in services.
4.

Each Member shall:
(a)

within 12 months from the date on which the WTO Agreement takes effect for it, inform
the Council for Trade in Services of its existing recognition measures and state whether
such measures are based on agreements or arrangements of the type referred to in
paragraph 1;

(b)

promptly inform the Council for Trade in Services as far in advance as possible of the
opening of negotiations on an agreement or arrangement of the type referred to in
paragraph 1 in order to provide adequate opportunity to any other Member to indicate their
interest in participating in the negotiations before they enter a substantive phase;

(c)

promptly inform the Council for Trade in Services when it adopts new recognition
measures or significantly modifies existing ones and state whether the measures are based
on an agreement or arrangement of the type referred to in paragraph 1.

5.
Wherever appropriate, recognition should be based on multilaterally agreed criteria. In appropriate
cases, Members shall work in cooperation with relevant intergovernmental and non-governmental
organizations towards the establishment and adoption of common international standards and criteria for
recognition and common international standards for the practice of relevant services trades and professions.
Article VIII
Monopolies and Exclusive Service Suppliers
1.
Each Member shall ensure that any monopoly supplier of a service in its territory does not, in the
supply of the monopoly service in the relevant market, act in a manner inconsistent with that Member's
obligations under Article II and specific commitments.
2.
Where a Member's monopoly supplier competes, either directly or through an affiliated company, in
the supply of a service outside the scope of its monopoly rights and which is subject to that Member's specific
commitments, the Member shall ensure that such a supplier does not abuse its monopoly position to act in its
territory in a manner inconsistent with such commitments.
3.
The Council for Trade in Services may, at the request of a Member which has a reason to believe that
a monopoly supplier of a service of any other Member is acting in a manner inconsistent with paragraph 1 or
2, request the Member establishing, maintaining or authorizing such supplier to provide specific information
concerning the relevant operations.
4.
If, after the date of entry into force of the WTO Agreement, a Member grants monopoly rights
regarding the supply of a service covered by its specific commitments, that Member shall notify the Council
for Trade in Services no later than three months before the intended implementation of the grant of monopoly
rights and the provisions of paragraphs 2, 3 and 4 of Article XXI shall apply.
5.
The provisions of this Article shall also apply to cases of exclusive service suppliers, where a
Member, formally or in effect, (a) authorizes or establishes a small number of service suppliers and
(b) substantially prevents competition among those suppliers in its territory.
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Article IX
Business Practices
1.
Members recognize that certain business practices of service suppliers, other than those falling under
Article VIII, may restrain competition and thereby restrict trade in services.
2.
Each Member shall, at the request of any other Member, enter into consultations with a view to
eliminating practices referred to in paragraph 1. The Member addressed shall accord full and sympathetic
consideration to such a request and shall cooperate through the supply of publicly available non-confidential
information of relevance to the matter in question. The Member addressed shall also provide other
information available to the requesting Member, subject to its domestic law and to the conclusion of
satisfactory agreement concerning the safeguarding of its confidentiality by the requesting Member.
Article X
Emergency Safeguard Measures
1.
There shall be multilateral negotiations on the question of emergency safeguard measures based on
the principle of non-discrimination. The results of such negotiations shall enter into effect on a date not later
than three years from the date of entry into force of the WTO Agreement.
2.
In the period before the entry into effect of the results of the negotiations referred to in paragraph 1,
any Member may, notwithstanding the provisions of paragraph 1 of Article XXI, notify the Council on Trade
in Services of its intention to modify or withdraw a specific commitment after a period of one year from the
date on which the commitment enters into force; provided that the Member shows cause to the Council that
the modification or withdrawal cannot await the lapse of the three-year period provided for in paragraph 1 of
Article XXI.
3.
The provisions of paragraph 2 shall cease to apply three years after the date of entry into force of the
WTO Agreement.
Article XI
Payments and Transfers
1.
Except under the circumstances envisaged in Article XII, a Member shall not apply restrictions on
international transfers and payments for current transactions relating to its specific commitments.
2.
Nothing in this Agreement shall affect the rights and obligations of the members of the International
Monetary Fund under the Articles of Agreement of the Fund, including the use of exchange actions which are
in conformity with the Articles of Agreement, provided that a Member shall not impose restrictions on any
capital transactions inconsistently with its specific commitments regarding such transactions, except under
Article XII or at the request of the Fund.
Article XII
Restrictions to Safeguard the Balance of Payments
1.
In the event of serious balance-of-payments and external financial difficulties or threat thereof, a
Member may adopt or maintain restrictions on trade in services on which it has undertaken specific
commitments, including on payments or transfers for transactions related to such commitments. It is
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recognized that particular pressures on the balance of payments of a Member in the process of economic
development or economic transition may necessitate the use of restrictions to ensure, inter alia, the
maintenance of a level of financial reserves adequate for the implementation of its programme of economic
development or economic transition.
2.

The restrictions referred to in paragraph 1:
(a)

shall not discriminate among Members;

(b)

shall be consistent with the Articles of Agreement of the International Monetary Fund;

(c)

shall avoid unnecessary damage to the commercial, economic and financial interests of any
other Member;

(d)

shall not exceed those necessary to deal with the circumstances described in paragraph 1;

(e)

shall be temporary and be phased out progressively as the situation specified in paragraph 1
improves.

3.
In determining the incidence of such restrictions, Members may give priority to the supply of
services which are more essential to their economic or development programmes. However, such restrictions
shall not be adopted or maintained for the purpose of protecting a particular service sector.
4.
Any restrictions adopted or maintained under paragraph 1, or any changes therein, shall be promptly
notified to the General Council.
5.
(a)
Members applying the provisions of this Article shall consult promptly with the Committee
on Balance-of-Payments Restrictions on restrictions adopted under this Article.
(b)
The Ministerial Conference shall establish procedures121 for periodic consultations with the
objective of enabling such recommendations to be made to the Member concerned as it may deem
appropriate.
(c)
Such consultations shall assess the balance-of-payment situation of the Member concerned
and the restrictions adopted or maintained under this Article, taking into account, inter alia, such factors as:
(i)

the nature and extent of the balance-of-payments and the external financial
difficulties;

(ii)

the external economic and trading environment of the consulting Member;

(iii)

alternative corrective measures which may be available.

(d)
The consultations shall address the compliance of any restrictions with paragraph 2, in
particular the progressive phaseout of restrictions in accordance with paragraph 2(e).
(e)
In such consultations, all findings of statistical and other facts presented by the International
Monetary Fund relating to foreign exchange, monetary reserves and balance of payments, shall be accepted
and conclusions shall be based on the assessment by the Fund of the balance-of-payments and the external
financial situation of the consulting Member.

121

It is understood that the procedures under paragraph 5 shall be the same as the GATT 1994 procedures.
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6.
If a Member which is not a member of the International Monetary Fund wishes to apply the
provisions of this Article, the Ministerial Conference shall establish a review procedure and any other
procedures necessary.
Article XIII
Government Procurement
1.
Articles II, XVI and XVII shall not apply to laws, regulations or requirements governing the
procurement by governmental agencies of services purchased for governmental purposes and not with a view
to commercial resale or with a view to use in the supply of services for commercial sale.
2.
There shall be multilateral negotiations on government procurement in services under this
Agreement within two years from the date of entry into force of the WTO Agreement.
Article XIV
General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a
disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption
or enforcement by any Member of measures:
(a)

necessary to protect public morals or to maintain public order;122

(b)

necessary to protect human, animal or plant life or health;

(c)

necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement including those relating to:

(d)

(i)

the prevention of deceptive and fraudulent practices or to deal with the effects of
a default on services contracts;

(ii)

the protection of the privacy of individuals in relation to the processing and
dissemination of personal data and the protection of confidentiality of individual
records and accounts;

(iii)

safety;

inconsistent with Article XVII, provided that the difference in treatment is aimed at
ensuring the equitable or effective123 imposition or collection of direct taxes in respect of
services or service suppliers of other Members;

122
The public order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the
fundamental interests of society.
123
Measures that are aimed at ensuring the equitable or effective imposition or collection of direct taxes include measures
taken by a Member under its taxation system which:

(i)

apply to non-resident service suppliers in recognition of the fact that the tax obligation of nonresidents is determined with respect to taxable items sourced or located in the Member's territory; or

(ii)

apply to non-residents in order to ensure the imposition or collection of taxes in the Member's territory;
or
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(e)

inconsistent with Article II, provided that the difference in treatment is the result of an
agreement on the avoidance of double taxation or provisions on the avoidance of double
taxation in any other international agreement or arrangement by which the Member is
bound.
Article XIV bis
Security Exceptions

1.

Nothing in this Agreement shall be construed:
(a)

to require any Member to furnish any information, the disclosure of which it considers
contrary to its essential security interests; or

(b)

to prevent any Member from taking any action which it considers necessary for the
protection of its essential security interests:

(c)

(i)

relating to the supply of services as carried out directly or indirectly for the
purpose of provisioning a military establishment;

(ii)

relating to fissionable and fusionable materials or the materials from which they
are derived;

(iii)

taken in time of war or other emergency in international relations; or

to prevent any Member from taking any action in pursuance of its obligations under the
United Nations Charter for the maintenance of international peace and security.

2.
The Council for Trade in Services shall be informed to the fullest extent possible of measures taken
under paragraphs 1(b) and (c) and of their termination.
Article XV
Subsidies

(iii)

apply to non-residents or residents in order to prevent the avoidance or evasion of taxes, including
compliance measures; or

(iv)

apply to consumers of services supplied in or from the territory of another Member in order to ensure
the imposition or collection of taxes on such consumers derived from sources in the Member's
territory; or

(v)

distinguish service suppliers subject to tax on worldwide taxable items from other service suppliers, in
recognition of the difference in the nature of the tax base between them; or

(vi)

determine, allocate or apportion income, profit, gain, loss, deduction or credit of resident persons or
branches, or between related persons or branches of the same person, in order to safeguard the
Member's tax base.

Tax terms or concepts in paragraph (d) of Article XIV and in this footnote are determined according to tax
definitions and concepts, or equivalent or similar definitions and concepts, under the domestic law of the Member taking
the measure.
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1.
Members recognize that, in certain circumstances, subsidies may have distortive effects on trade in
services. Members shall enter into negotiations with a view to developing the necessary multilateral
disciplines to avoid such trade-distortive effects.124 The negotiations shall also address the appropriateness of
countervailing procedures. Such negotiations shall recognize the role of subsidies in relation to the
development programmes of developing countries and take into account the needs of Members, particularly
developing country Members, for flexibility in this area. For the purpose of such negotiations, Members shall
exchange information concerning all subsidies related to trade in services that they provide to their domestic
service suppliers.
2.
Any Member which considers that it is adversely affected by a subsidy of another Member may
request consultations with that Member on such matters. Such requests shall be accorded sympathetic
consideration.
PART III
SPECIFIC COMMITMENTS
Article XVI
Market Access
1.
With respect to market access through the modes of supply identified in Article I, each Member shall
accord services and service suppliers of any other Member treatment no less favourable than that provided for
under the terms, limitations and conditions agreed and specified in its Schedule.125
2.
In sectors where market-access commitments are undertaken, the measures which a Member shall
not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless
otherwise specified in its Schedule, are defined as:
(a)

limitations on the number of service suppliers whether in the form of numerical quotas,
monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b)

limitations on the total value of service transactions or assets in the form of numerical
quotas or the requirement of an economic needs test;

(c)

limitations on the total number of service operations or on the total quantity of service
output expressed in terms of designated numerical units in the form of quotas or the
requirement of an economic needs test;126

(d)

limitations on the total number of natural persons that may be employed in a particular
service sector or that a service supplier may employ and who are necessary for, and directly
related to, the supply of a specific service in the form of numerical quotas or the
requirement of an economic needs test;

124
A future work programme shall determine how, and in what time-frame, negotiations on such multilateral disciplines
will be conducted.
125

If a Member undertakes a market-access commitment in relation to the supply of a service through the mode of supply
referred to in subparagraph 2(a) of Article I and if the cross-border movement of capital is an essential part of the service
itself, that Member is thereby committed to allow such movement of capital. If a Member undertakes a market-access
commitment in relation to the supply of a service through the mode of supply referred to in subparagraph 2(c) of Article I,
it is thereby committed to allow related transfers of capital into its territory.
126

Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply of services.
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(e)

measures which restrict or require specific types of legal entity or joint venture through
which a service supplier may supply a service; and

(f)

limitations on the participation of foreign capital in terms of maximum percentage limit on
foreign shareholding or the total value of individual or aggregate foreign investment.
Article XVII
National Treatment

1.
In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out
therein, each Member shall accord to services and service suppliers of any other Member, in respect of all
measures affecting the supply of services, treatment no less favourable than that it accords to its own like
services and service suppliers.127
2.
A Member may meet the requirement of paragraph 1 by according to services and service suppliers
of any other Member, either formally identical treatment or formally different treatment to that it accords to its
own like services and service suppliers.
3.
Formally identical or formally different treatment shall be considered to be less favourable if it
modifies the conditions of competition in favour of services or service suppliers of the Member compared to
like services or service suppliers of any other Member.
Article XVIII
Additional Commitments
Members may negotiate commitments with respect to measures affecting trade in services not
subject to scheduling under Articles XVI or XVII, including those regarding qualifications, standards or
licensing matters. Such commitments shall be inscribed in a Member's Schedule.
PART IV
PROGRESSIVE LIBERALIZATION
Article XIX
Negotiation of Specific Commitments
1.
In pursuance of the objectives of this Agreement, Members shall enter into successive rounds of
negotiations, beginning not later than five years from the date of entry into force of the WTO Agreement and
periodically thereafter, with a view to achieving a progressively higher level of liberalization. Such
negotiations shall be directed to the reduction or elimination of the adverse effects on trade in services of
measures as a means of providing effective market access. This process shall take place with a view to
promoting the interests of all participants on a mutually advantageous basis and to securing an overall balance
of rights and obligations.

127

Specific commitments assumed under this Article shall not be construed to require any Member to compensate for any
inherent competitive disadvantages which result from the foreign character of the relevant services or service suppliers.
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2.
The process of liberalization shall take place with due respect for national policy objectives and the
level of development of individual Members, both overall and in individual sectors. There shall be
appropriate flexibility for individual developing country Members for opening fewer sectors, liberalizing
fewer types of transactions, progressively extending market access in line with their development situation
and, when making access to their markets available to foreign service suppliers, attaching to such access
conditions aimed at achieving the objectives referred to in Article IV.
3.
For each round, negotiating guidelines and procedures shall be established. For the purposes of
establishing such guidelines, the Council for Trade in Services shall carry out an assessment of trade in
services in overall terms and on a sectoral basis with reference to the objectives of this Agreement, including
those set out in paragraph 1 of Article IV. Negotiating guidelines shall establish modalities for the treatment
of liberalization undertaken autonomously by Members since previous negotiations, as well as for the special
treatment for least-developed country Members under the provisions of paragraph 3 of Article IV.
4.
The process of progressive liberalization shall be advanced in each such round through bilateral,
plurilateral or multilateral negotiations directed towards increasing the general level of specific commitments
undertaken by Members under this Agreement.
Article XX
Schedules of Specific Commitments
1.
Each Member shall set out in a schedule the specific commitments it undertakes under Part III of this
Agreement. With respect to sectors where such commitments are undertaken, each Schedule shall specify:
(a)

terms, limitations and conditions on market access;

(b)

conditions and qualifications on national treatment;

(c)

undertakings relating to additional commitments;

(d)

where appropriate the time-frame for implementation of such commitments; and

(e)

the date of entry into force of such commitments.

2.
Measures inconsistent with both Articles XVI and XVII shall be inscribed in the column relating to
Article XVI. In this case the inscription will be considered to provide a condition or qualification to
Article XVII as well.
3.
Schedules of specific commitments shall be annexed to this Agreement and shall form an integral
part thereof.
Article XXI
Modification of Schedules
1.
(a)
A Member (referred to in this Article as the "modifying Member") may modify or withdraw
any commitment in its Schedule, at any time after three years have elapsed from the date on which that
commitment entered into force, in accordance with the provisions of this Article.
(b)
A modifying Member shall notify its intent to modify or withdraw a commitment pursuant
to this Article to the Council for Trade in Services no later than three months before the intended date of
implementation of the modification or withdrawal.
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2.
(a)
At the request of any Member the benefits of which under this Agreement may be affected
(referred to in this Article as an "affected Member") by a proposed modification or withdrawal notified under
subparagraph 1(b), the modifying Member shall enter into negotiations with a view to reaching agreement on
any necessary compensatory adjustment. In such negotiations and agreement, the Members concerned shall
endeavour to maintain a general level of mutually advantageous commitments not less favourable to trade
than that provided for in Schedules of specific commitments prior to such negotiations.
(b)

Compensatory adjustments shall be made on a most-favoured-nation basis.

3.
(a)
If agreement is not reached between the modifying Member and any affected Member
before the end of the period provided for negotiations, such affected Member may refer the matter to
arbitration. Any affected Member that wishes to enforce a right that it may have to compensation must
participate in the arbitration.
(b)
If no affected Member has requested arbitration, the modifying Member shall be free to
implement the proposed modification or withdrawal.
4.
(a)
The modifying Member may not modify or withdraw its commitment until it has made
compensatory adjustments in conformity with the findings of the arbitration.
(b)
If the modifying Member implements its proposed modification or withdrawal and does not
comply with the findings of the arbitration, any affected Member that participated in the arbitration may
modify or withdraw substantially equivalent benefits in conformity with those findings. Notwithstanding
Article II, such a modification or withdrawal may be implemented solely with respect to the modifying
Member.
5.
The Council for Trade in Services shall establish procedures for rectification or modification of
Schedules. Any Member which has modified or withdrawn scheduled commitments under this Article shall
modify its Schedule according to such procedures.
PART V
INSTITUTIONAL PROVISIONS
Article XXII
Consultation
1.
Each Member shall accord sympathetic consideration to, and shall afford adequate opportunity for,
consultation regarding such representations as may be made by any other Member with respect to any matter
affecting the operation of this Agreement. The Dispute Settlement Understanding (DSU) shall apply to such
consultations.
2.
The Council for Trade in Services or the Dispute Settlement Body (DSB) may, at the request of a
Member, consult with any Member or Members in respect of any matter for which it has not been possible to
find a satisfactory solution through consultation under paragraph 1.
3.
A Member may not invoke Article XVII, either under this Article or Article XXIII, with respect to a
measure of another Member that falls within the scope of an international agreement between them relating to
the avoidance of double taxation. In case of disagreement between Members as to whether a measure falls
within the scope of such an agreement between them, it shall be open to either Member to bring this matter
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before the Council for Trade in Services.128 The Council shall refer the matter to arbitration. The decision of
the arbitrator shall be final and binding on the Members.
Article XXIII
Dispute Settlement and Enforcement
1.
If any Member should consider that any other Member fails to carry out its obligations or specific
commitments under this Agreement, it may with a view to reaching a mutually satisfactory resolution of the
matter have recourse to the DSU.
2.
If the DSB considers that the circumstances are serious enough to justify such action, it may
authorize a Member or Members to suspend the application to any other Member or Members of obligations
and specific commitments in accordance with Article 22 of the DSU.
3.
If any Member considers that any benefit it could reasonably have expected to accrue to it under a
specific commitment of another Member under Part III of this Agreement is being nullified or impaired as a
result of the application of any measure which does not conflict with the provisions of this Agreement, it may
have recourse to the DSU. If the measure is determined by the DSB to have nullified or impaired such a
benefit, the Member affected shall be entitled to a mutually satisfactory adjustment on the basis of paragraph 2
of Article XXI, which may include the modification or withdrawal of the measure. In the event an agreement
cannot be reached between the Members concerned, Article 22 of the DSU shall apply.
Article XXIV
Council for Trade in Services
1.
The Council for Trade in Services shall carry out such functions as may be assigned to it to facilitate
the operation of this Agreement and further its objectives. The Council may establish such subsidiary bodies
as it considers appropriate for the effective discharge of its functions.
2.
The Council and, unless the Council decides otherwise, its subsidiary bodies shall be open to
participation by representatives of all Members.
3.

The Chairman of the Council shall be elected by the Members.
Article XXV
Technical Cooperation

1.
Service suppliers of Members which are in need of such assistance shall have access to the services
of contact points referred to in paragraph 2 of Article IV.
2.
Technical assistance to developing countries shall be provided at the multilateral level by the
Secretariat and shall be decided upon by the Council for Trade in Services.

128
With respect to agreements on the avoidance of double taxation which exist on the date of entry into force of the WTO
Agreement, such a matter may be brought before the Council for Trade in Services only with the consent of both parties to
such an agreement.
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Article XXVI
Relationship with Other International Organizations
The General Council shall make appropriate arrangements for consultation and cooperation with the
United Nations and its specialized agencies as well as with other intergovernmental organizations concerned
with services.
PART VI
FINAL PROVISIONS
Article XXVII
Denial of Benefits
A Member may deny the benefits of this Agreement:
(a)

to the supply of a service, if it establishes that the service is supplied from or in the territory
of a non-Member or of a Member to which the denying Member does not apply the WTO
Agreement;

(b)

in the case of the supply of a maritime transport service, if it establishes that the service is
supplied:

(c)

(i)

by a vessel registered under the laws of a non-Member or of a Member to which
the denying Member does not apply the WTO Agreement, and

(ii)

by a person which operates and/or uses the vessel in whole or in part but which
is of a non-Member or of a Member to which the denying Member does not
apply the WTO Agreement;

to a service supplier that is a juridical person, if it establishes that it is not a service supplier
of another Member, or that it is a service supplier of a Member to which the denying
Member does not apply the WTO Agreement.
Article XXVIII
Definitions

For the purpose of this Agreement:
(a)

"measure" means any measure by a Member, whether in the form of a law, regulation, rule,
procedure, decision, administrative action, or any other form;

(b)

"supply of a service" includes the production, distribution, marketing, sale and delivery of a
service;

(c)

"measures by Members affecting trade in services" include measures in respect of
(i)

the purchase, payment or use of a service;
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(d)

(ii)

the access to and use of, in connection with the supply of a service, services
which are required by those Members to be offered to the public generally;

(iii)

the presence, including commercial presence, of persons of a Member for the
supply of a service in the territory of another Member;

"commercial presence" means any type of business or professional establishment, including
through
(i)

the constitution, acquisition or maintenance of a juridical person, or

(ii)

the creation or maintenance of a branch or a representative office,

within the territory of a Member for the purpose of supplying a service;
(e)

(f)

"sector" of a service means,
(i)

with reference to a specific commitment, one or more, or all, subsectors of that
service, as specified in a Member's Schedule,

(ii)

otherwise, the whole of that service sector, including all of its subsectors;

"service of another Member" means a service which is supplied,
(i)

from or in the territory of that other Member, or in the case of maritime
transport, by a vessel registered under the laws of that other Member, or by a
person of that other Member which supplies the service through the operation of
a vessel and/or its use in whole or in part; or

(ii)

in the case of the supply of a service through commercial presence or through
the presence of natural persons, by a service supplier of that other Member;

(g)

"service supplier" means any person that supplies a service;129

(h)

"monopoly supplier of a service" means any person, public or private, which in the relevant
market of the territory of a Member is authorized or established formally or in effect by that
Member as the sole supplier of that service;

(i)

"service consumer" means any person that receives or uses a service;

(j)

"person" means either a natural person or a juridical person;

(k)

"natural person of another Member" means a natural person who resides in the territory of
that other Member or any other Member, and who under the law of that other Member:
(i)

is a national of that other Member; or

129
Where the service is not supplied directly by a juridical person but through other forms of commercial presence such
as a branch or a representative office, the service supplier (i.e. the juridical person) shall, nonetheless, through such
presence be accorded the treatment provided for service suppliers under the Agreement. Such treatment shall be extended
to the presence through which the service is supplied and need not be extended to any other parts of the supplier located
outside the territory where the service is supplied.
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(ii)

has the right of permanent residence in that other Member, in the case of a
Member which:
1.

does not have nationals; or

2.

accords substantially the same treatment to its permanent residents as it
does to its nationals in respect of measures affecting trade in services,
as notified in its acceptance of or accession to the WTO Agreement,
provided that no Member is obligated to accord to such permanent
residents treatment more favourable than would be accorded by that
other Member to such permanent residents. Such notification shall
include the assurance to assume, with respect to those permanent
residents, in accordance with its laws and regulations, the same
responsibilities that other Member bears with respect to its nationals;

(l)

"juridical person" means any legal entity duly constituted or otherwise organized under
applicable law, whether for profit or otherwise, and whether privately-owned or
governmentally-owned, including any corporation, trust, partnership, joint venture, sole
proprietorship or association;

(m)

"juridical person of another Member" means a juridical person which is either:

(n)

(o)

(i)

constituted or otherwise organized under the law of that other Member, and is
engaged in substantive business operations in the territory of that Member or any
other Member; or

(ii)

in the case of the supply of a service through commercial presence, owned or
controlled by:
1.

natural persons of that Member; or

2.

juridical persons
subparagraph (i);

of

that

other

Member

identified

under

a juridical person is:
(i)

"owned" by persons of a Member if more than 50 per cent of the equity interest
in it is beneficially owned by persons of that Member;

(ii)

"controlled" by persons of a Member if such persons have the power to name a
majority of its directors or otherwise to legally direct its actions;

(iii)

"affiliated" with another person when it controls, or is controlled by, that other
person; or when it and the other person are both controlled by the same person;

"direct taxes" comprise all taxes on total income, on total capital or on elements of income
or of capital, including taxes on gains from the alienation of property, taxes on estates,
inheritances and gifts, and taxes on the total amounts of wages or salaries paid by
enterprises, as well as taxes on capital appreciation.
Article XXIX
Annexes

The Annexes to this Agreement are an integral part of this Agreement.
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ANNEX ON ARTICLE II EXEMPTIONS
Scope
1.
This Annex specifies the conditions under which a Member, at the entry into force of this
Agreement, is exempted from its obligations under paragraph 1 of Article II.
2.
Any new exemptions applied for after the date of entry into force of the WTO Agreement shall be
dealt with under paragraph 3 of Article IX of that Agreement.
Review
3.
The Council for Trade in Services shall review all exemptions granted for a period of more than
5 years. The first such review shall take place no more than 5 years after the entry into force of the WTO
Agreement.
4.

The Council for Trade in Services in a review shall:
(a)

examine whether the conditions which created the need for the exemption still prevail; and

(b)

determine the date of any further review.

Termination
5.
The exemption of a Member from its obligations under paragraph 1 of Article II of the Agreement
with respect to a particular measure terminates on the date provided for in the exemption.
6.
In principle, such exemptions should not exceed a period of 10 years. In any event, they shall be
subject to negotiation in subsequent trade liberalizing rounds.
7.
A Member shall notify the Council for Trade in Services at the termination of the exemption period
that the inconsistent measure has been brought into conformity with paragraph 1 of Article II of the
Agreement.
Lists of Article II Exemptions
[The agreed lists of exemptions under paragraph 2 of Article II will be annexed here in the treaty copy of the
WTO Agreement.]
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ANNEX ON MOVEMENT OF NATURAL PERSONS
SUPPLYING SERVICES UNDER THE AGREEMENT
1.
This Annex applies to measures affecting natural persons who are service suppliers of a Member,
and natural persons of a Member who are employed by a service supplier of a Member, in respect of the
supply of a service.
2.
The Agreement shall not apply to measures affecting natural persons seeking access to the
employment market of a Member, nor shall it apply to measures regarding citizenship, residence or
employment on a permanent basis.
3.
In accordance with Parts III and IV of the Agreement, Members may negotiate specific
commitments applying to the movement of all categories of natural persons supplying services under the
Agreement. Natural persons covered by a specific commitment shall be allowed to supply the service in
accordance with the terms of that commitment.
4.
The Agreement shall not prevent a Member from applying measures to regulate the entry of natural
persons into, or their temporary stay in, its territory, including those measures necessary to protect the
integrity of, and to ensure the orderly movement of natural persons across, its borders, provided that such
measures are not applied in such a manner as to nullify or impair the benefits accruing to any Member under
the terms of a specific commitment.130

130

The sole fact of requiring a visa for natural persons of certain Members and not for those of others shall not be
regarded as nullifying or impairing benefits under a specific commitment.
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ANNEX ON AIR TRANSPORT SERVICES
1.
This Annex applies to measures affecting trade in air transport services, whether scheduled or nonscheduled, and ancillary services. It is confirmed that any specific commitment or obligation assumed under
this Agreement shall not reduce or affect a Member's obligations under bilateral or multilateral agreements
that are in effect on the date of entry into force of the WTO Agreement.
2.

The Agreement, including its dispute settlement procedures, shall not apply to measures affecting:
(a)

traffic rights, however granted; or

(b)

services directly related to the exercise of traffic rights,

except as provided in paragraph 3 of this Annex.
3.

The Agreement shall apply to measures affecting:
(a)

aircraft repair and maintenance services;

(b)

the selling and marketing of air transport services;

(c)

computer reservation system (CRS) services.

4.
The dispute settlement procedures of the Agreement may be invoked only where obligations or
specific commitments have been assumed by the concerned Members and where dispute settlement
procedures in bilateral and other multilateral agreements or arrangements have been exhausted.
5.
The Council for Trade in Services shall review periodically, and at least every five years,
developments in the air transport sector and the operation of this Annex with a view to considering the
possible further application of the Agreement in this sector.
6.

Definitions:

(a)
"Aircraft repair and maintenance services" mean such activities when undertaken on an
aircraft or a part thereof while it is withdrawn from service and do not include so-called line maintenance.
(b)
"Selling and marketing of air transport services" mean opportunities for the air carrier
concerned to sell and market freely its air transport services including all aspects of marketing such as market
research, advertising and distribution. These activities do not include the pricing of air transport services nor
the applicable conditions.
(c)
"Computer reservation system (CRS) services" mean services provided by computerised
systems that contain information about air carriers' schedules, availability, fares and fare rules, through which
reservations can be made or tickets may be issued.
(d)
"Traffic rights" mean the right for scheduled and non-scheduled services to operate and/or
to carry passengers, cargo and mail for remuneration or hire from, to, within, or over the territory of a
Member, including points to be served, routes to be operated, types of traffic to be carried, capacity to be
provided, tariffs to be charged and their conditions, and criteria for designation of airlines, including such
criteria as number, ownership, and control.

ANNEX ON FINANCIAL SERVICES
1.

Scope and Definition

(a)
This Annex applies to measures affecting the supply of financial services. Reference to the
supply of a financial service in this Annex shall mean the supply of a service as defined in paragraph 2 of
Article I of the Agreement.
(b)
For the purposes of subparagraph 3(b) of Article I of the Agreement, "services supplied in
the exercise of governmental authority" means the following:
(i)

activities conducted by a central bank or monetary authority or by any other
public entity in pursuit of monetary or exchange rate policies;

(ii)

activities forming part of a statutory system of social security or public
retirement plans; and

(iii)

other activities conducted by a public entity for the account or with the guarantee
or using the financial resources of the Government.

(c)
For the purposes of subparagraph 3(b) of Article I of the Agreement, if a Member allows
any of the activities referred to in subparagraphs (b)(ii) or (b)(iii) of this paragraph to be conducted by its
financial service suppliers in competition with a public entity or a financial service supplier, "services" shall
include such activities.
(d)

Subparagraph 3(c) of Article I of the Agreement shall not apply to services covered by this

Annex.
2.

Domestic Regulation

(a)
Notwithstanding any other provisions of the Agreement, a Member shall not be prevented
from taking measures for prudential reasons, including for the protection of investors, depositors, policy
holders or persons to whom a fiduciary duty is owed by a financial service supplier, or to ensure the integrity
and stability of the financial system. Where such measures do not conform with the provisions of the
Agreement, they shall not be used as a means of avoiding the Member's commitments or obligations under the
Agreement.
(b)
Nothing in the Agreement shall be construed to require a Member to disclose information
relating to the affairs and accounts of individual customers or any confidential or proprietary information in
the possession of public entities.
3.

Recognition

(a)
A Member may recognize prudential measures of any other country in determining how the
Member's measures relating to financial services shall be applied. Such recognition, which may be achieved
through harmonization or otherwise, may be based upon an agreement or arrangement with the country
concerned or may be accorded autonomously.
(b)
A Member that is a party to such an agreement or arrangement referred to in
subparagraph (a), whether future or existing, shall afford adequate opportunity for other interested Members
to negotiate their accession to such agreements or arrangements, or to negotiate comparable ones with it,
under circumstances in which there would be equivalent regulation, oversight, implementation of such
regulation, and, if appropriate, procedures concerning the sharing of information between the parties to the
agreement or arrangement. Where a Member accords recognition autonomously, it shall afford adequate
opportunity for any other Member to demonstrate that such circumstances exist.
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(c)
Where a Member is contemplating according recognition to prudential measures of any
other country, paragraph 4(b) of Article VII shall not apply.
4.

Dispute Settlement

Panels for disputes on prudential issues and other financial matters shall have the necessary expertise
relevant to the specific financial service under dispute.
5.

Definitions

For the purposes of this Annex:
(a)
A financial service is any service of a financial nature offered by a financial service supplier
of a Member. Financial services include all insurance and insurance-related services, and all banking and
other financial services (excluding insurance). Financial services include the following activities:
Insurance and insurance-related services
(i)

Direct insurance (including co-insurance):
(A)
(B)

life
non-life

(ii)

Reinsurance and retrocession;

(iii)

Insurance intermediation, such as brokerage and agency;

(iv)

Services auxiliary to insurance, such as consultancy, actuarial, risk assessment
and claim settlement services.

Banking and other financial services (excluding insurance)
(v)

Acceptance of deposits and other repayable funds from the public;

(vi)

Lending of all types, including consumer credit, mortgage credit, factoring and
financing of commercial transaction;

(vii)

Financial leasing;

(viii)

All payment and money transmission services, including credit, charge and debit
cards, travellers cheques and bankers drafts;

(ix)

Guarantees and commitments;

(x)

Trading for own account or for account of customers, whether on an exchange,
in an over-the-counter market or otherwise, the following:
(A)
(B)
(C)
(D)
(E)
(F)

money market instruments (including cheques, bills, certificates of
deposits);
foreign exchange;
derivative products including, but not limited to, futures and options;
exchange rate and interest rate instruments, including products such as
swaps, forward rate agreements;
transferable securities;
other negotiable instruments and financial assets, including bullion.
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(xi)

Participation in issues of all kinds of securities, including underwriting and
placement as agent (whether publicly or privately) and provision of services
related to such issues;

(xii)

Money broking;

(xiii)

Asset management, such as cash or portfolio management, all forms of
collective investment management, pension fund management, custodial,
depository and trust services;

(xiv)

Settlement and clearing services for financial assets, including securities,
derivative products, and other negotiable instruments;

(xv)

Provision and transfer of financial information, and financial data processing and
related software by suppliers of other financial services;

(xvi)

Advisory, intermediation and other auxiliary financial services on all the
activities listed in subparagraphs (v) through (xv), including credit reference and
analysis, investment and portfolio research and advice, advice on acquisitions
and on corporate restructuring and strategy.

(b)
A financial service supplier means any natural or juridical person of a Member wishing to
supply or supplying financial services but the term "financial service supplier" does not include a public
entity.
(c)

"Public entity" means:
(i)

a government, a central bank or a monetary authority, of a Member, or an entity
owned or controlled by a Member, that is principally engaged in carrying out
governmental functions or activities for governmental purposes, not including an
entity principally engaged in supplying financial services on commercial terms;
or

(ii)

a private entity, performing functions normally performed by a central bank or
monetary authority, when exercising those functions.
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SECOND ANNEX ON FINANCIAL SERVICES
1.
Notwithstanding Article II of the Agreement and paragraphs 1 and 2 of the Annex on Article II
Exemptions, a Member may, during a period of 60 days beginning four months after the date of entry into
force of the WTO Agreement, list in that Annex measures relating to financial services which are inconsistent
with paragraph 1 of Article II of the Agreement.
2.
Notwithstanding Article XXI of the Agreement, a Member may, during a period of 60 days
beginning four months after the date of entry into force of the WTO Agreement, improve, modify or withdraw
all or part of the specific commitments on financial services inscribed in its Schedule.
3.
The Council for Trade in Services shall establish any procedures necessary for the application of
paragraphs 1 and 2.
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ANNEX ON NEGOTIATIONS ON MARITIME TRANSPORT SERVICES
1.
Article II and the Annex on Article II Exemptions, including the requirement to list in the Annex any
measure inconsistent with most-favoured-nation treatment that a Member will maintain, shall enter into force
for international shipping, auxiliary services and access to and use of port facilities only on:
(a)

the implementation date to be determined under paragraph 4 of the Ministerial Decision on
Negotiations on Maritime Transport Services; or,

(b)

should the negotiations not succeed, the date of the final report of the Negotiating Group on
Maritime Transport Services provided for in that Decision.

2.
Paragraph 1 shall not apply to any specific commitment on maritime transport services which is
inscribed in a Member's Schedule.
3.
From the conclusion of the negotiations referred to in paragraph 1, and before the implementation
date, a Member may improve, modify or withdraw all or part of its specific commitments in this sector
without offering compensation, notwithstanding the provisions of Article XXI.
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ANNEX ON TELECOMMUNICATIONS
1.

Objectives

Recognizing the specificities of the telecommunications services sector and, in particular, its dual
role as a distinct sector of economic activity and as the underlying transport means for other economic
activities, the Members have agreed to the following Annex with the objective of elaborating upon the
provisions of the Agreement with respect to measures affecting access to and use of public
telecommunications transport networks and services. Accordingly, this Annex provides notes and
supplementary provisions to the Agreement.
2.

Scope

(a)
This Annex shall apply to all measures of a Member that affect access to and use of public
telecommunications transport networks and services.131
(b)
This Annex shall not apply to measures affecting the cable or broadcast distribution of radio
or television programming.
(c)

3.

Nothing in this Annex shall be construed:
(i)

to require a Member to authorize a service supplier of any other Member to
establish, construct, acquire, lease, operate, or supply telecommunications
transport networks or services, other than as provided for in its Schedule; or

(ii)

to require a Member (or to require a Member to oblige service suppliers under its
jurisdiction) to establish, construct, acquire, lease, operate or supply
telecommunications transport networks or services not offered to the public
generally.

Definitions
For the purposes of this Annex:

(a)
"Telecommunications" means the transmission and reception of signals by any
electromagnetic means.
(b)
"Public telecommunications transport service" means any telecommunications transport
service required, explicitly or in effect, by a Member to be offered to the public generally. Such services may
include, inter alia, telegraph, telephone, telex, and data transmission typically involving the real-time
transmission of customer-supplied information between two or more points without any end-to-end change in
the form or content of the customer's information.
(c)
"Public telecommunications transport network" means the public telecommunications
infrastructure which permits telecommunications between and among defined network termination points.
(d)
"Intra-corporate communications" means telecommunications through which a company
communicates within the company or with or among its subsidiaries, branches and, subject to a Member's
domestic laws and regulations, affiliates. For these purposes, "subsidiaries", "branches" and, where
applicable, "affiliates" shall be as defined by each Member. "Intra-corporate communications" in this Annex
131
This paragraph is understood to mean that each Member shall ensure that the obligations of this Annex are applied
with respect to suppliers of public telecommunications transport networks and services by whatever measures are
necessary.

excludes commercial or non-commercial services that are supplied to companies that are not related
subsidiaries, branches or affiliates, or that are offered to customers or potential customers.
(e)

Any reference to a paragraph or subparagraph of this Annex includes all subdivisions

thereof.
4.

Transparency

In the application of Article III of the Agreement, each Member shall ensure that relevant
information on conditions affecting access to and use of public telecommunications transport networks and
services is publicly available, including: tariffs and other terms and conditions of service; specifications of
technical interfaces with such networks and services; information on bodies responsible for the preparation
and adoption of standards affecting such access and use; conditions applying to attachment of terminal or
other equipment; and notifications, registration or licensing requirements, if any.
5.

Access to and use of Public Telecommunications Transport Networks and Services

(a)
Each Member shall ensure that any service supplier of any other Member is accorded
access to and use of public telecommunications transport networks and services on reasonable and nondiscriminatory terms and conditions, for the supply of a service included in its Schedule. This obligation shall
be applied, inter alia, through paragraphs (b) through (f).132
(b)
Each Member shall ensure that service suppliers of any other Member have access to and
use of any public telecommunications transport network or service offered within or across the border of that
Member, including private leased circuits, and to this end shall ensure, subject to paragraphs (e) and (f), that
such suppliers are permitted:
(i)

to purchase or lease and attach terminal or other equipment which interfaces
with the network and which is necessary to supply a supplier's services;

(ii)

to interconnect private leased or owned circuits with public telecommunications
transport networks and services or with circuits leased or owned by another
service supplier; and

(iii)

to use operating protocols of the service supplier's choice in the supply of any
service, other than as necessary to ensure the availability of telecommunications
transport networks and services to the public generally.

(c)
Each Member shall ensure that service suppliers of any other Member may use public
telecommunications transport networks and services for the movement of information within and across
borders, including for intra-corporate communications of such service suppliers, and for access to information
contained in data bases or otherwise stored in machine-readable form in the territory of any Member. Any
new or amended measures of a Member significantly affecting such use shall be notified and shall be subject
to consultation, in accordance with relevant provisions of the Agreement.
(d)
Notwithstanding the preceding paragraph, a Member may take such measures as are
necessary to ensure the security and confidentiality of messages, subject to the requirement that such measures
are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination or a
disguised restriction on trade in services.

132

The term "non-discriminatory" is understood to refer to most-favoured-nation and national treatment as defined in the
Agreement, as well as to reflect sector-specific usage of the term to mean "terms and conditions no less favourable than
those accorded to any other user of like public telecommunications transport networks or services under like
circumstances".
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(e)
Each Member shall ensure that no condition is imposed on access to and use of public
telecommunications transport networks and services other than as necessary:
(i)

to safeguard the public service responsibilities of suppliers of public
telecommunications transport networks and services, in particular their ability to
make their networks or services available to the public generally;

(ii)

to protect the technical integrity of public telecommunications transport
networks or services; or

(iii)

to ensure that service suppliers of any other Member do not supply services
unless permitted pursuant to commitments in the Member's Schedule.

(f)
Provided that they satisfy the criteria set out in paragraph (e), conditions for access to and
use of public telecommunications transport networks and services may include:
(i)

restrictions on resale or shared use of such services;

(ii)

a requirement to use specified technical interfaces, including interface protocols,
for inter-connection with such networks and services;

(iii)

requirements, where necessary, for the inter-operability of such services and to
encourage the achievement of the goals set out in paragraph 7(a);

(iv)

type approval of terminal or other equipment which interfaces with the network
and technical requirements relating to the attachment of such equipment to such
networks;

(v)

restrictions on inter-connection of private leased or owned circuits with such
networks or services or with circuits leased or owned by another service
supplier; or

(vi)

notification, registration and licensing.

(g)
Notwithstanding the preceding paragraphs of this section, a developing country Member
may, consistent with its level of development, place reasonable conditions on access to and use of public
telecommunications transport networks and services necessary to strengthen its domestic telecommunications
infrastructure and service capacity and to increase its participation in international trade in
telecommunications services. Such conditions shall be specified in the Member's Schedule.
6.

Technical Cooperation

(a)
Members recognize that an efficient, advanced telecommunications infrastructure in
countries, particularly developing countries, is essential to the expansion of their trade in services. To this
end, Members endorse and encourage the participation, to the fullest extent practicable, of developed and
developing countries and their suppliers of public telecommunications transport networks and services and
other entities in the development programmes of international and regional organizations, including the
International Telecommunication Union, the United Nations Development Programme, and the International
Bank for Reconstruction and Development.
(b)
Members shall encourage and support telecommunications cooperation among developing
countries at the international, regional and sub-regional levels.
(c)
In cooperation with relevant international organizations, Members shall make available,
where practicable, to developing countries information with respect to telecommunications services and

267

developments in telecommunications and information technology to assist in strengthening their domestic
telecommunications services sector.
(d)
Members shall give special consideration to opportunities for the least-developed countries
to encourage foreign suppliers of telecommunications services to assist in the transfer of technology, training
and other activities that support the development of their telecommunications infrastructure and expansion of
their telecommunications services trade.
7.

Relation to International Organizations and Agreements

(a)
Members recognize the importance of international standards for global compatibility and
inter-operability of telecommunication networks and services and undertake to promote such standards
through the work of relevant international bodies, including the International Telecommunication Union and
the International Organization for Standardization.
(b)
Members recognize the role played by intergovernmental and non-governmental
organizations and agreements in ensuring the efficient operation of domestic and global telecommunications
services, in particular the International Telecommunication Union. Members shall make appropriate
arrangements, where relevant, for consultation with such organizations on matters arising from the
implementation of this Annex.
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ANNEX ON NEGOTIATIONS ON BASIC TELECOMMUNICATIONS
1.
Article II and the Annex on Article II Exemptions, including the requirement to list in the Annex any
measure inconsistent with most-favoured-nation treatment that a Member will maintain, shall enter into force
for basic telecommunications only on:
(a)

the implementation date to be determined under paragraph 5 of the Ministerial Decision on
Negotiations on Basic Telecommunications; or,

(b)

should the negotiations not succeed, the date of the final report of the Negotiating Group on
Basic Telecommunications provided for in that Decision.

2.
Paragraph 1 shall not apply to any specific commitment on basic telecommunications which is
inscribed in a Member's Schedule.
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Decision on Institutional Arrangements for the General Agreement on
Trade in Services
Ministers decide to recommend that the Council for Trade in Services at its first meeting adopt the decision on
subsidiary bodies set out below.
The Council for Trade in Services,
Acting pursuant to Article XXIV with a view to facilitating the operation and furthering the
objectives of the General Agreement on Trade in Services,
Decides as follows:
1.
Any subsidiary bodies that the Council may establish shall report to the Council annually or more
often as necessary. Each such body shall establish its own rules of procedure, and may set up its own
subsidiary bodies as appropriate.
2.
Any sectoral committee shall carry out responsibilities as assigned to it by the Council, and shall
afford Members the opportunity to consult on any matters relating to trade in services in the sector concerned
and the operation of the sectoral annex to which it may pertain. Such responsibilities shall include:
(a)

to keep under continuous review and surveillance the application of the Agreement with
respect to the sector concerned;

(b)

to formulate proposals or recommendations for consideration by the Council in connection
with any matter relating to trade in the sector concerned;

(c)

if there is an annex pertaining to the sector, to consider proposals for amendment of that
sectoral annex, and to make appropriate recommendations to the Council;

(d)

to provide a forum for technical discussions, to conduct studies on measures of Members
and to conduct examinations of any other technical matters affecting trade in services in the
sector concerned;

(e)

to provide technical assistance to developing country Members and developing countries
negotiating accession to the Agreement Establishing the World Trade Organization in
respect of the application of obligations or other matters affecting trade in services in the
sector concerned; and

(f)

to cooperate with any other subsidiary bodies established under the General Agreement on
Trade in Services or any international organizations active in any sector concerned.

3.
There is hereby established a Committee on Trade in Financial Services which will have the
responsibilities listed in paragraph 2.
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Understanding on Commitments in Financial Services
Participants in the Uruguay Round have been enabled to take on specific commitments with respect
to financial services under the General Agreement on Trade in Services (hereinafter referred to as the
"Agreement") on the basis of an alternative approach to that covered by the provisions of Part III of the
Agreement. It was agreed that this approach could be applied subject to the following understanding:
(i)

it does not conflict with the provisions of the Agreement;

(ii)

it does not prejudice the right of any Member to schedule its specific commitments in
accordance with the approach under Part III of the Agreement;

(iii)

resulting specific commitments shall apply on a most-favoured-nation basis;

(iv)

no presumption has been created as to the degree of liberalization to which a Member is
committing itself under the Agreement.

Interested Members, on the basis of negotiations, and subject to conditions and qualifications where
specified, have inscribed in their schedule specific commitments conforming to the approach set out below.
A.

Standstill

Any conditions, limitations and qualifications to the commitments noted below shall be limited to
existing non-conforming measures.
B.

Market Access
Monopoly Rights

1.

In addition to Article VIII of the Agreement, the following shall apply:
Each Member shall list in its schedule pertaining to financial services existing monopoly rights and
shall endeavour to eliminate them or reduce their scope. Notwithstanding subparagraph 1(b) of the
Annex on Financial Services, this paragraph applies to the activities referred to in
subparagraph 1(b)(iii) of the Annex.
Financial Services purchased by Public Entities

2.
Notwithstanding Article XIII of the Agreement, each Member shall ensure that financial service
suppliers of any other Member established in its territory are accorded most-favoured-nation treatment and
national treatment as regards the purchase or acquisition of financial services by public entities of the Member
in its territory.
Cross-border Trade
3.
Each Member shall permit non-resident suppliers of financial services to supply, as a principal,
through an intermediary or as an intermediary, and under terms and conditions that accord national treatment,
the following services:
(a)

insurance of risks relating to:
(i)

maritime shipping and commercial aviation and space launching and freight
(including satellites), with such insurance to cover any or all of the following: the
goods being transported, the vehicle transporting the goods and any liability
arising therefrom; and

271

(ii)

goods in international transit;

(b)

reinsurance and retrocession and the services auxiliary to insurance as referred to in
subparagraph 5(a)(iv) of the Annex;

(c)

provision and transfer of financial information and financial data processing as referred to
in subparagraph 5(a)(xv) of the Annex and advisory and other auxiliary services, excluding
intermediation, relating to banking and other financial services as referred to in
subparagraph 5(a)(xvi) of the Annex.

4.
Each Member shall permit its residents to purchase in the territory of any other Member the financial
services indicated in:
(a)

subparagraph 3(a);

(b)

subparagraph 3(b); and

(c)

subparagraphs 5(a)(v) to (xvi) of the Annex.

Commercial Presence
5.
Each Member shall grant financial service suppliers of any other Member the right to establish or
expand within its territory, including through the acquisition of existing enterprises, a commercial presence.
6.
A Member may impose terms, conditions and procedures for authorization of the establishment and
expansion of a commercial presence in so far as they do not circumvent the Member's obligation under
paragraph 5 and they are consistent with the other obligations of the Agreement.
New Financial Services
7.
A Member shall permit financial service suppliers of any other Member established in its territory to
offer in its territory any new financial service.
Transfers of Information and Processing of Information
8.
No Member shall take measures that prevent transfers of information or the processing of financial
information, including transfers of data by electronic means, or that, subject to importation rules consistent
with international agreements, prevent transfers of equipment, where such transfers of information, processing
of financial information or transfers of equipment are necessary for the conduct of the ordinary business of a
financial service supplier. Nothing in this paragraph restricts the right of a Member to protect personal data,
personal privacy and the confidentiality of individual records and accounts so long as such right is not used to
circumvent the provisions of the Agreement.
Temporary Entry of Personnel
9.

(a)

Each Member shall permit temporary entry into its territory of the following personnel of a
financial service supplier of any other Member that is establishing or has established a
commercial presence in the territory of the Member:
(i)

senior managerial personnel possessing proprietary information essential to the
establishment, control and operation of the services of the financial service
supplier; and

(ii)

specialists in the operation of the financial service supplier.
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(b)

Each Member shall permit, subject to the availability of qualified personnel in its territory,
temporary entry into its territory of the following personnel associated with a commercial
presence of a financial service supplier of any other Member:
(i)

specialists in computer services, telecommunication services and accounts of the
financial service supplier; and

(ii)

actuarial and legal specialists.

Non-discriminatory Measures
10.
Each Member shall endeavour to remove or to limit any significant adverse effects on financial
service suppliers of any other Member of:
(a)

non-discriminatory measures that prevent financial service suppliers from offering in the
Member's territory, in the form determined by the Member, all the financial services
permitted by the Member;

(b)

non-discriminatory measures that limit the expansion of the activities of financial service
suppliers into the entire territory of the Member;

(c)

measures of a Member, when such a Member applies the same measures to the supply of
both banking and securities services, and a financial service supplier of any other Member
concentrates its activities in the provision of securities services; and

(d)

other measures that, although respecting the provisions of the Agreement, affect adversely
the ability of financial service suppliers of any other Member to operate, compete or enter
the Member's market;

provided that any action taken under this paragraph would not unfairly discriminate against financial service
suppliers of the Member taking such action.
11.
With respect to the non-discriminatory measures referred to in subparagraphs 10(a) and (b), a
Member shall endeavour not to limit or restrict the present degree of market opportunities nor the benefits
already enjoyed by financial service suppliers of all other Members as a class in the territory of the Member,
provided that this commitment does not result in unfair discrimination against financial service suppliers of
the Member applying such measures.
C.

National Treatment

1.
Under terms and conditions that accord national treatment, each Member shall grant to financial
service suppliers of any other Member established in its territory access to payment and clearing systems
operated by public entities, and to official funding and refinancing facilities available in the normal course of
ordinary business. This paragraph is not intended to confer access to the Member's lender of last resort
facilities.
2.
When membership or participation in, or access to, any self-regulatory body, securities or futures
exchange or market, clearing agency, or any other organization or association, is required by a Member in
order for financial service suppliers of any other Member to supply financial services on an equal basis with
financial service suppliers of the Member, or when the Member provides directly or indirectly such entities,
privileges or advantages in supplying financial services, the Member shall ensure that such entities accord
national treatment to financial service suppliers of any other Member resident in the territory of the Member..
D.

Definitions
For the purposes of this approach:
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1.
A non-resident supplier of financial services is a financial service supplier of a Member which
supplies a financial service into the territory of another Member from an establishment located in the territory
of another Member, regardless of whether such a financial service supplier has or has not a commercial
presence in the territory of the Member in which the financial service is supplied.
2.
"Commercial presence" means an enterprise within a Member's territory for the supply of financial
services and includes wholly- or partly-owned subsidiaries, joint ventures, partnerships, sole proprietorships,
franchising operations, branches, agencies, representative offices or other organizations.
3.
A new financial service is a service of a financial nature, including services related to existing and
new products or the manner in which a product is delivered, that is not supplied by any financial service
supplier in the territory of a particular Member but which is supplied in the territory of another Member.
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Agreement on Government Procurement
Parties to this Agreement (hereinafter referred to as "Parties"),
Recognizing the need for an effective multilateral framework of rights and obligations with respect
to laws, regulations, procedures and practices regarding government procurement with a view to
achieving greater liberalization and expansion of world trade and improving the international
framework for the conduct of world trade;
Recognizing that laws, regulations, procedures and practices regarding government procurement
should not be prepared, adopted or applied to foreign or domestic products and services and to
foreign or domestic suppliers so as to afford protection to domestic products or services or domestic
suppliers and should not discriminate among foreign products or services or among foreign suppliers;
Recognizing that it is desirable to provide transparency of laws, regulations, procedures and
practices regarding government procurement;
Recognizing the need to establish international procedures on notification, consultation, surveillance
and dispute settlement with a view to ensuring a fair, prompt and effective enforcement of the
international provisions on government procurement and to maintain the balance of rights and
obligations at the highest possible level;
Recognizing the need to take into account the development, financial and trade needs of
developing countries, in particular the least-developed countries;
Desiring, in accordance with paragraph 6(b) of Article IX of the Agreement on Government
Procurement done on 12 April 1979, as amended on 2 February 1987, to broaden and improve the
Agreement on the basis of mutual reciprocity and to expand the coverage of the Agreement to include
service contracts;
Desiring to encourage acceptance of and accession to this Agreement by governments not party to
it;
Having undertaken further negotiations in pursuance of these objectives;
Hereby agree as follows:
Article I
Scope and Coverage
1. This Agreement applies to any law, regulation, procedure or practice regarding any procurement
by entities covered by this Agreement, as specified in Appendix I.133
2. This Agreement applies to procurement by any contractual means, including through such
methods as purchase or as lease, rental or hire purchase, with or without an option to buy, including
133

For each Party, Appendix I is divided into five Annexes:
- Annex 1 contains central government entities.
- Annex 2 contains sub-central government entities.
- Annex 3 contains all other entities that procure in accordance with the provisions of this Agreement.
- Annex 4 specifies services, whether listed positively or negatively, covered by this Agreement.
- Annex 5 specifies covered construction services.
Relevant thresholds are specified in each Party's Annexes.
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any combination of products and services.
3. Where entities, in the context of procurement covered under this Agreement, require enterprises
not included in Appendix I to award contracts in accordance with particular requirements, Article III
shall apply mutatis mutandis to such requirements.
4. This Agreement applies to any procurement contract of a value of not less than the relevant
threshold specified in Appendix I.
Article II
Valuation of Contracts
1. The following provisions shall apply in determining the value of contracts134 for purposes of
implementing this Agreement.
2. Valuation shall take into account all forms of remuneration, including any premiums, fees,
commissions and interest receivable.
3. The selection of the valuation method by the entity shall not be used, nor shall any procurement
requirement be divided, with the intention of avoiding the application of this Agreement.
4. If an individual requirement for a procurement results in the award of more than one contract, or
in contracts being awarded in separate parts, the basis for valuation shall be either:
(a) the actual value of similar recurring contracts concluded over the previous fiscal year or 12
months adjusted, where possible, for anticipated changes in quantity and value over the subsequent 12
months; or
(b) the estimated value of recurring contracts in the fiscal year or 12 months subsequent to the
initial contract.
5. In cases of contracts for the lease, rental or hire purchase of products or services, or in the case
of contracts which do not specify a total price, the basis for valuation shall be:
(a) in the case of fixed-term contracts, where their term is 12 months or less, the total contract
value for their duration, or, where their term exceeds 12 months, their total value including the
estimated residual value;
(b) in the case of contracts for an indefinite period, the monthly instalment multiplied by 48.
If there is any doubt, the second basis for valuation, namely (b), is to be used.
6. In cases where an intended procurement specifies the need for option clauses, the basis for
valuation shall be the total value of the maximum permissible procurement, inclusive of optional
purchases.
Article III
National Treatment and Non-discrimination
1. With respect to all laws, regulations, procedures and practices regarding government
procurement covered by this Agreement, each Party shall provide immediately and unconditionally to
134

This Agreement shall apply to any procurement contract for which the contract value is estimated to equal or exceed
the threshold at the time of publication of the notice in accordance with Article IX.
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the products, services and suppliers of other Parties offering products or services of the Parties,
treatment no less favourable than:
(a)

that accorded to domestic products, services and suppliers; and

(b) that accorded to products, services and suppliers of any other Party.
2. With respect to all laws, regulations, procedures and practices regarding government
procurement covered by this Agreement, each Party shall ensure:
(a) that its entities shall not treat a locally-established supplier less favourably than another
locally-established supplier on the basis of degree of foreign affiliation or ownership; and
(b) that its entities shall not discriminate against locally-established suppliers on the basis of the
country of production of the good or service being supplied, provided that the country of production is
a Party to the Agreement in accordance with the provisions of Article IV.
3. The provisions of paragraphs 1 and 2 shall not apply to customs duties and charges of any kind
imposed on or in connection with importation, the method of levying such duties and charges, other
import regulations and formalities, and measures affecting trade in services other than laws, regulations,
procedures and practices regarding government procurement covered by this Agreement.
Article IV
Rules of Origin
1. A Party shall not apply rules of origin to products or services imported or supplied for purposes
of government procurement covered by this Agreement from other Parties, which are different from
the rules of origin applied in the normal course of trade and at the time of the transaction in question to
imports or supplies of the same products or services from the same Parties.
2. Following the conclusion of the work programme for the harmonization of rules of origin for
goods to be undertaken under the Agreement on Rules of Origin in Annex 1A of the Agreement
Establishing the World Trade Organization (hereinafter referred to as "WTO Agreement") and
negotiations regarding trade in services, Parties shall take the results of that work programme and
those negotiations into account in amending paragraph 1 as appropriate.
Article V
Special and Differential Treatment for Developing Countries
Objectives
1. Parties shall, in the implementation and administration of this Agreement, through the provisions
set out in this Article, duly take into account the development, financial and trade needs of developing
countries, in particular least-developed countries, in their need to:
(a) safeguard their balance-of-payments position and ensure a level of reserves adequate for the
implementation of programmes of economic development;
(b) promote the establishment or development of domestic industries including the development of
small-scale and cottage industries in rural or backward areas; and economic development of other
sectors of the economy;
(c) support industrial units so long as they are wholly or substantially dependent on government
procurement; and
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(d) encourage their economic development through regional or global arrangements among
developing countries presented to the Ministerial Conference of the World Trade Organization
(hereinafter referred to as the "WTO") and not disapproved by it.
2. Consistently with the provisions of this Agreement, each Party shall, in the preparation and
application of laws, regulations and procedures affecting government procurement, facilitate increased
imports from developing countries, bearing in mind the special problems of least-developed countries
and of those countries at low stages of economic development.
Coverage
3. With a view to ensuring that developing countries are able to adhere to this Agreement on terms
consistent with their development, financial and trade needs, the objectives listed in paragraph 1 shall
be duly taken into account in the course of negotiations with respect to the procurement of developing
countries to be covered by the provisions of this Agreement. Developed countries, in the preparation
of their coverage lists under the provisions of this Agreement, shall endeavour to include entities
procuring products and services of export interest to developing countries.
Agreed Exclusions
4. A developing country may negotiate with other participants in negotiations under this Agreement
mutually acceptable exclusions from the rules on national treatment with respect to certain entities,
products or services that are included in its coverage lists, having regard to the particular
circumstances of each case. In such negotiations, the considerations mentioned in subparagraphs 1(a)
through 1(c) shall be duly taken into account. A developing country participating in regional or global
arrangements among developing countries referred to in subparagraph 1(d) may also negotiate
exclusions to its lists, having regard to the particular circumstances of each case, taking into account,
inter alia, the provisions on government procurement provided for in the regional or global
arrangements concerned and, in particular, products or services which may be subject to common
industrial development programmes.
5. After entry into force of this Agreement, a developing country Party may modify its coverage lists
in accordance with the provisions for modification of such lists contained in paragraph 6 of
Article XXIV, having regard to its development, financial and trade needs, or may request the
Committee on Government Procurement (hereinafter referred to as "the Committee") to grant
exclusions from the rules on national treatment for certain entities, products or services that are
included in its coverage lists, having regard to the particular circumstances of each case and taking
duly into account the provisions of subparagraphs 1(a) through 1(c). After entry into force of this
Agreement, a developing country Party may also request the Committee to grant exclusions for certain
entities, products or services that are included in its coverage lists in the light of its participation in
regional or global arrangements among developing countries, having regard to the particular
circumstances of each case and taking duly into account the provisions of subparagraph 1(d). Each
request to the Committee by a developing country Party relating to modification of a list shall be
accompanied by documentation relevant to the request or by such information as may be necessary
for consideration of the matter.
6. Paragraphs 4 and 5 shall apply mutatis mutandis to developing countries acceding to this
Agreement after its entry into force.
7. Such agreed exclusions as mentioned in paragraphs 4, 5 and 6 shall be subject to review in
accordance with the provisions of paragraph 14 below.
Technical Assistance for Developing Country Parties
8. Each developed country Party shall, upon request, provide all technical assistance which it may
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deem appropriate to developing country Parties in resolving their problems in the field of government
procurement.
9. This assistance, which shall be provided on the basis of non-discrimination among developing
country Parties, shall relate, inter alia, to:
-

the solution of particular technical problems relating to the award of a specific contract; and

- any other problem which the Party making the request and another Party agree to deal with in
the context of this assistance.
10. Technical assistance referred to in paragraphs 8 and 9 would include translation of qualification
documentation and tenders made by suppliers of developing country Parties into an official language of
the WTO designated by the entity, unless developed country Parties deem translation to be
burdensome, and in that case explanation shall be given to developing country Parties upon their
request addressed either to the developed country Parties or to their entities.
Information Centres
11. Developed country Parties shall establish, individually or jointly, information centres to respond
to reasonable requests from developing country Parties for information relating to, inter alia, laws,
regulations, procedures and practices regarding government procurement, notices about intended
procurements which have been published, addresses of the entities covered by this Agreement, and
the nature and volume of products or services procured or to be procured, including available
information about future tenders. The Committee may also set up an information centre.
Special Treatment for Least-Developed Countries
12. Having regard to paragraph 6 of the Decision of the CONTRACTING PARTIES to
GATT 1947 of 28 November 1979 on Differential and More Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries (BISD 26S/203-205), special treatment shall be granted
to least-developed country Parties and to the suppliers in those Parties with respect to products or
services originating in those Parties, in the context of any general or specific measures in favour of
developing country Parties. A Party may also grant the benefits of this Agreement to suppliers in
least-developed countries which are not Parties, with respect to products or services originating in
those countries.
13. Each developed country Party shall, upon request, provide assistance which it may deem
appropriate to potential tenderers in least-developed countries in submitting their tenders and selecting
the products or services which are likely to be of interest to its entities as well as to suppliers in
least-developed countries, and likewise assist them to comply with technical regulations and standards
relating to products or services which are the subject of the intended procurement.
Review
14. The Committee shall review annually the operation and effectiveness of this Article and, after
each three years of its operation on the basis of reports to be submitted by Parties, shall carry out a
major review in order to evaluate its effects. As part of the three-yearly reviews and with a view to
achieving the maximum implementation of the provisions of this Agreement, including in particular
Article III, and having regard to the development, financial and trade situation of the developing
countries concerned, the Committee shall examine whether exclusions provided for in accordance with
the provisions of paragraphs 4 through 6 of this Article shall be modified or extended.
15. In the course of further rounds of negotiations in accordance with the provisions of paragraph 7
of Article XXIV, each developing country Party shall give consideration to the possibility of enlarging
its coverage lists, having regard to its economic, financial and trade situation.
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Article VI
Technical Specifications
1. Technical specifications laying down the characteristics of the products or services to be
procured, such as quality, performance, safety and dimensions, symbols, terminology, packaging,
marking and labelling, or the processes and methods for their production and requirements relating to
conformity assessment procedures prescribed by procuring entities, shall not be prepared, adopted or
applied with a view to, or with the effect of, creating unnecessary obstacles to international trade.
2. Technical specifications prescribed by procuring entities shall, where appropriate:
(a) be in terms of performance rather than design or descriptive characteristics; and
(b) be based on international standards, where such exist; otherwise, on national technical
regulations,135 recognized national standards,136 or building codes.
3. There shall be no requirement or reference to a particular trademark or trade name, patent,
design or type, specific origin, producer or supplier, unless there is no sufficiently precise or intelligible
way of describing the procurement requirements and provided that words such as "or equivalent" are
included in the tender documentation.
4. Entities shall not seek or accept, in a manner which would have the effect of precluding
competition, advice which may be used in the preparation of specifications for a specific procurement
from a firm that may have a commercial interest in the procurement.
Article VII
Tendering Procedures
1. Each Party shall ensure that the tendering procedures of its entities are applied in a
non-discriminatory manner and are consistent with the provisions contained in Articles VII through
XVI.
2. Entities shall not provide to any supplier information with regard to a specific procurement in a
manner which would have the effect of precluding competition.
3. For the purposes of this Agreement:
(a) Open tendering procedures are those procedures under which all interested suppliers may
submit a tender.
(b) Selective tendering procedures are those procedures under which, consistent with paragraph
3 of Article X and other relevant provisions of this Agreement, those suppliers invited to do so by the
entity may submit a tender.
135

For the purpose of this Agreement, a technical regulation is a document which lays down characteristics of a product
or a service or their related processes and production methods, including the applicable administrative provisions, with
which compliance is mandatory. It may also include or deal exclusively with terminology, symbols, packaging,
marking or labelling requirements as they apply to a product, service, process or production method.
136

For the purpose of this Agreement, a standard is a document approved by a recognized body, that provides, for
common and repeated use, rules, guidelines or characteristics for products or services or related processes and
production methods, with which compliance is not mandatory. It may also include or deal exclusively with
terminology, symbols, packaging, marking or labelling requirements as they apply to a product, service, process or
production method.
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(c) Limited tendering procedures are those procedures where the entity contacts suppliers
individually, only under the conditions specified in Article XV.
Article VIII
Qualification of Suppliers
In the process of qualifying suppliers, entities shall not discriminate among suppliers of other Parties
or between domestic suppliers and suppliers of other Parties. Qualification procedures shall be
consistent with the following:
(a) any conditions for participation in tendering procedures shall be published in adequate time to
enable interested suppliers to initiate and, to the extent that it is compatible with efficient operation of
the procurement process, complete the qualification procedures;
(b) any conditions for participation in tendering procedures shall be limited to those which are
essential to ensure the firm's capability to fulfil the contract in question. Any conditions for participation
required from suppliers, including financial guarantees, technical qualifications and information
necessary for establishing the financial, commercial and technical capacity of suppliers, as well as the
verification of qualifications, shall be no less favourable to suppliers of other Parties than to domestic
suppliers and shall not discriminate among suppliers of other Parties. The financial, commercial and
technical capacity of a supplier shall be judged on the basis both of that supplier's global business
activity as well as of its activity in the territory of the procuring entity, taking due account of the legal
relationship between the supply organizations;
(c) the process of, and the time required for, qualifying suppliers shall not be used in order to
keep suppliers of other Parties off a suppliers' list or from being considered for a particular intended
procurement. Entities shall recognize as qualified suppliers such domestic suppliers or suppliers of
other Parties who meet the conditions for participation in a particular intended procurement. Suppliers
requesting to participate in a particular intended procurement who may not yet be qualified shall also
be considered, provided there is sufficient time to complete the qualification procedure;
(d) entities maintaining permanent lists of qualified suppliers shall ensure that suppliers may apply
for qualification at any time; and that all qualified suppliers so requesting are included in the lists within
a reasonably short time;
(e) if, after publication of the notice under paragraph 1 of Article IX, a supplier not yet qualified
requests to participate in an intended procurement, the entity shall promptly start procedures for
qualification;
(f) any supplier having requested to become a qualified supplier shall be advised by the entities
concerned of the decision in this regard. Qualified suppliers included on permanent lists by entities shall
also be notified of the termination of any such lists or of their removal from them;
(g)

each Party shall ensure that:

(i) each entity and its constituent parts follow a single qualification procedure, except in cases
of duly substantiated need for a different procedure; and
(ii) efforts be made to minimize differences in qualification procedures between entities.
(h) nothing in subparagraphs (a) through (g) shall preclude the exclusion of any supplier on
grounds such as bankruptcy or false declarations, provided that such an action is consistent with the
national treatment and non-discrimination provisions of this Agreement.
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Article IX
Invitation to Participate Regarding Intended Procurement
1. In accordance with paragraphs 2 and 3, entities shall publish an invitation to participate for all
cases of intended procurement, except as otherwise provided for in Article XV (limited tendering).
The notice shall be published in the appropriate publication listed in Appendix II.
2. The invitation to participate may take the form of a notice of proposed procurement, as provided
for in paragraph 6.
3. Entities in Annexes 2 and 3 may use a notice of planned procurement, as provided for in
paragraph 7, or a notice regarding a qualification system, as provided for in paragraph 9, as an
invitation to participate.
4. Entities which use a notice of planned procurement as an invitation to participate shall
subsequently invite all suppliers who have expressed an interest to confirm their interest on the basis of
information which shall include at least the information referred to in paragraph 6.
5. Entities which use a notice regarding a qualification system as an invitation to participate shall
provide, subject to the considerations referred to in paragraph 4 of Article XVIII and in a timely
manner, information which allows all those who have expressed an interest to have a meaningful
opportunity to assess their interest in participating in the procurement. This information shall include the
information contained in the notices referred to in paragraphs 6 and 8, to the extent such information is
available. Information provided to one interested supplier shall be provided in a non-discriminatory
manner to the other interested suppliers.
6. Each notice of proposed procurement, referred to in paragraph 2, shall contain the following
information:
(a) the nature and quantity, including any options for further procurement and, if possible, an
estimate of the timing when such options may be exercised; in the case of recurring contracts the
nature and quantity and, if possible, an estimate of the timing of the subsequent tender notices for the
products or services to be procured;
(b) whether the procedure is open or selective or will involve negotiation;
(c)

any date for starting delivery or completion of delivery of goods or services;

(d) the address and final date for submitting an application to be invited to tender or for qualifying
for the suppliers' lists, or for receiving tenders, as well as the language or languages in which they must
be submitted;
(e) the address of the entity awarding the contract and providing any information necessary for
obtaining specifications and other documents;
(f) any economic and technical requirements, financial guarantees and information required from
suppliers;
(g)

the amount and terms of payment of any sum payable for the tender documentation; and

(h) whether the entity is inviting offers for purchase, lease, rental or hire purchase, or more than
one of these methods.
7. Each notice of planned procurement referred to in paragraph 3 shall contain as much of the
information referred to in paragraph 6 as is available. It shall in any case include the information
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referred to in paragraph 8 and:
(a) a statement that interested suppliers should express their interest in the procurement to the
entity;
(b) a contact point with the entity from which further information may be obtained.
8. For each case of intended procurement, the entity shall publish a summary notice in one of the
official languages of the WTO. The notice shall contain at least the following information:
(a)

the subject matter of the contract;

(b)

the time-limits set for the submission of tenders or an application to be invited to tender; and

(c)

the addresses from which documents relating to the contracts may be requested.

9. In the case of selective tendering procedures, entities maintaining permanent lists of qualified
suppliers shall publish annually in one of the publications listed in Appendix III a notice of the
following:
(a) the enumeration of the lists maintained, including their headings, in relation to the products or
services or categories of products or services to be procured through the lists;
(b) the conditions to be fulfilled by suppliers with a view to their inscription on those lists and the
methods according to which each of those conditions will be verified by the entity concerned; and
(c)

the period of validity of the lists, and the formalities for their renewal.

When such a notice is used as an invitation to participate in accordance with paragraph 3, the notice
shall, in addition, include the following information:
(d)

the nature of the products or services concerned;

(e) a statement that the notice constitutes an invitation to participate.
However, when the duration of the qualification system is three years or less, and if the duration of the
system is made clear in the notice and it is also made clear that further notices will not be published, it
shall be sufficient to publish the notice once only, at the beginning of the system. Such a system shall
not be used in a manner which circumvents the provisions of this Agreement.
10. If, after publication of an invitation to participate in any case of intended procurement, but before
the time set for opening or receipt of tenders as specified in the notices or the tender documentation, it
becomes necessary to amend or re-issue the notice, the amendment or the re-issued notice shall be
given the same circulation as the original documents upon which the amendment is based. Any
significant information given to one supplier with respect to a particular intended procurement shall be
given simultaneously to all other suppliers concerned in adequate time to permit the suppliers to
consider such information and to respond to it.
11. Entities shall make clear, in the notices referred to in this Article or in the publication in which the
notices appear, that the procurement is covered by the Agreement.
Article X
Selection Procedures
1. To ensure optimum effective international competition under selective tendering procedures,
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entities shall, for each intended procurement, invite tenders from the maximum number of domestic
suppliers and suppliers of other Parties, consistent with the efficient operation of the procurement
system. They shall select the suppliers to participate in the procedure in a fair and non-discriminatory
manner.
2. Entities maintaining permanent lists of qualified suppliers may select suppliers to be invited to
tender from among those listed. Any selection shall allow for equitable opportunities for suppliers on
the lists.
3. Suppliers requesting to participate in a particular intended procurement shall be permitted to
submit a tender and be considered, provided, in the case of those not yet qualified, there is sufficient
time to complete the qualification procedure under Articles VIII and IX. The number of additional
suppliers permitted to participate shall be limited only by the efficient operation of the procurement
system.
4. Requests to participate in selective tendering procedures may be submitted by telex, telegram or
facsimile.
Article XI
Time-limits for Tendering and Delivery
General
1. (a) Any prescribed time-limit shall be adequate to allow suppliers of other Parties as well as
domestic suppliers to prepare and submit tenders before the closing of the tendering procedures. In
determining any such time-limit, entities shall, consistent with their own reasonable needs, take into
account such factors as the complexity of the intended procurement, the extent of subcontracting
anticipated and the normal time for transmitting tenders by mail from foreign as well as domestic
points.
(b) Each Party shall ensure that its entities shall take due account of publication delays when
setting the final date for receipt of tenders or of applications to be invited to tender.
Deadlines
2. Except in so far as provided in paragraph 3,
(a) in open procedures, the period for the receipt of tenders shall not be less than 40 days from
the date of publication referred to in paragraph 1 of Article IX;
(b) in selective procedures not involving the use of a permanent list of qualified suppliers, the
period for submitting an application to be invited to tender shall not be less than 25 days from the date
of publication referred to in paragraph 1 of Article IX; the period for receipt of tenders shall in no case
be less than 40 days from the date of issuance of the invitation to tender;
(c) in selective procedures involving the use of a permanent list of qualified suppliers, the period
for receipt of tenders shall not be less than 40 days from the date of the initial issuance of invitations to
tender, whether or not the date of initial issuance of invitations to tender coincides with the date of the
publication referred to in paragraph 1 of Article IX.
3. The periods referred to in paragraph 2 may be reduced in the circumstances set out below:
(a) if a separate notice has been published 40 days and not more than 12 months in advance and
the notice contains at least:
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(i) as much of the information referred to in paragraph 6 of Article IX as is available;
(ii)

the information referred to in paragraph 8 of Article IX;

(iii) a statement that interested suppliers should express their interest in the procurement to the
entity; and
(iv) a contact point with the entity from which further information may be obtained,
the 40-day limit for receipt of tenders may be replaced by a period sufficiently long to enable
responsive tendering, which, as a general rule, shall not be less than 24 days, but in any case not less
than 10 days;
(b) in the case of the second or subsequent publications dealing with contracts of a recurring
nature within the meaning of paragraph 6 of Article IX, the 40-day limit for receipt of tenders may be
reduced to not less than 24 days;
(c) where a state of urgency duly substantiated by the entity renders impracticable the periods in
question, the periods specified in paragraph 2 may be reduced but shall in no case be less than
10 days from the date of the publication referred to in paragraph 1 of Article IX; or
(d) the period referred to in paragraph 2(c) may, for procurements by entities listed in Annexes 2
and 3, be fixed by mutual agreement between the entity and the selected suppliers. In the absence of
agreement, the entity may fix periods which shall be sufficiently long to enable responsive tendering
and shall in any case not be less than 10 days.
4. Consistent with the entity's own reasonable needs, any delivery date shall take into account such
factors as the complexity of the intended procurement, the extent of subcontracting anticipated and the
realistic time required for production, de-stocking and transport of goods from the points of supply or
for supply of services.
Article XII
Tender Documentation
1. If, in tendering procedures, an entity allows tenders to be submitted in several languages, one of
those languages shall be one of the official languages of the WTO.
2. Tender documentation provided to suppliers shall contain all information necessary to permit them
to submit responsive tenders, including information required to be published in the notice of intended
procurement, except for paragraph 6(g) of Article IX, and the following:
(a) the address of the entity to which tenders should be sent;
(b)

the address where requests for supplementary information should be sent;

(c)

the language or languages in which tenders and tendering documents must be submitted;

(d) the closing date and time for receipt of tenders and the length of time during which any tender
should be open for acceptance;
(e) the persons authorized to be present at the opening of tenders and the date, time and place of
this opening;
(f) any economic and technical requirement, financial guarantees and information or documents
required from suppliers;
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(g) a complete description of the products or services required or of any requirements including
technical specifications, conformity certification to be fulfilled, necessary plans, drawings and
instructional materials;
(h) the criteria for awarding the contract, including any factors other than price that are to be
considered in the evaluation of tenders and the cost elements to be included in evaluating tender
prices, such as transport, insurance and inspection costs, and in the case of products or services of
other Parties, customs duties and other import charges, taxes and currency of payment;
(i)

the terms of payment;

(j)

any other terms or conditions;

(k) in accordance with Article XVII the terms and conditions, if any, under which tenders from
countries not Parties to this Agreement, but which apply the procedures of that Article, will be
entertained.
Forwarding of Tender Documentation by the Entities
3. (a) In open procedures, entities shall forward the tender documentation at the request of any
supplier participating in the procedure, and shall reply promptly to any reasonable request for
explanations relating thereto.
(b) In selective procedures, entities shall forward the tender documentation at the request of any
supplier requesting to participate, and shall reply promptly to any reasonable request for explanations
relating thereto.
(c) Entities shall reply promptly to any reasonable request for relevant information submitted by a
supplier participating in the tendering procedure, on condition that such information does not give that
supplier an advantage over its competitors in the procedure for the award of the contract.
Article XIII
Submission, Receipt and Opening of Tenders& nbsp;and Awarding of Contracts
1. The submission, receipt and opening of tenders and awarding of contracts shall be consistent with
the following:
(a) tenders shall normally be submitted in writing directly or by mail. If tenders by telex, telegram
or facsimile are permitted, the tender made thereby must include all the information necessary for the
evaluation of the tender, in particular the definitive price proposed by the tenderer and a statement that
the tenderer agrees to all the terms, conditions and provisions of the invitation to tender. The tender
must be confirmed promptly by letter or by the despatch of a signed copy of the telex, telegram or
facsimile. Tenders presented by telephone shall not be permitted. The content of the telex, telegram or
facsimile shall prevail where there is a difference or conflict between that content and any
documentation received after the time-limit; and
(b) the opportunities that may be given to tenderers to correct unintentional errors of form
between the opening of tenders and the awarding of the contract shall not be permitted to give rise to
any discriminatory practice.
Receipt of Tenders
2. A supplier shall not be penalized if a tender is received in the office designated in the tender
documentation after the time specified because of delay due solely to mishandling on the part of the
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entity. Tenders may also be considered in other exceptional circumstances if the procedures of the
entity concerned so provide.
Opening of Tenders
3. All tenders solicited under open or selective procedures by entities shall be received and opened
under procedures and conditions guaranteeing the regularity of the openings. The receipt and opening
of tenders shall also be consistent with the national treatment and non-discrimination provisions of this
Agreement. Information on the opening of tenders shall remain with the entity concerned at the
disposal of the government authorities responsible for the entity in order that it may be used if required
under the procedures of Articles XVIII, XIX, XX and XXII.
Award of Contracts
4. (a) To be considered for award, a tender must, at the time of opening, conform to the essential
requirements of the notices or tender documentation and be from a supplier which complies with the
conditions for participation. If an entity has received a tender abnormally lower than other tenders
submitted, it may enquire with the tenderer to ensure that it can comply with the conditions of
participation and be capable of fulfilling the terms of the contract.
(b) Unless in the public interest an entity decides not to issue the contract, the entity shall make
the award to the tenderer who has been determined to be fully capable of undertaking the contract
and whose tender, whether for domestic products or services, or products or services of other
Parties, is either the lowest tender or the tender which in terms of the specific evaluation criteria set
forth in the notices or tender documentation is determined to be the most advantageous.
(c) Awards shall be made in accordance with the criteria and essential requirements specified in
the tender documentation.
Option Clauses
5. Option clauses shall not be used in a manner which circumvents the provisions of the Agreement.
Article XIV
Negotiation
1. A Party may provide for entities to conduct negotiations:
(a) in the context of procurements in which they have indicated such intent, namely in the notice
referred to in paragraph 2 of Article IX (the invitation to suppliers to participate in the procedure for
the proposed procurement); or
(b) when it appears from evaluation that no one tender is obviously the most advantageous in
terms of the specific evaluation criteria set forth in the notices or tender documentation.
2. Negotiations shall primarily be used to identify the strengths and weaknesses in tenders.
3. Entities shall treat tenders in confidence. In particular, they shall not provide information intended
to assist particular participants to bring their tenders up to the level of other participants.
4. Entities shall not, in the course of negotiations, discriminate between different suppliers. In
particular, they shall ensure that:
(a) any elimination of participants is carried out in accordance with the criteria set forth in the
notices and tender documentation;
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(b) all modifications to the criteria and to the technical requirements are transmitted in writing to all
remaining participants in the negotiations;
(c) all remaining participants are afforded an opportunity to submit new or amended submissions
on the basis of the revised requirements; and
(d) when negotiations are concluded, all participants remaining in the negotiations shall be
permitted to submit final tenders in accordance with a common deadline.
Article XV
Limited Tendering
1. The provisions of Articles VII through XIV governing open and selective tendering procedures
need not apply in the following conditions, provided that limited tendering is not used with a view to
avoiding maximum possible competition or in a manner which would constitute a means of
discrimination among suppliers of other Parties or protection to domestic producers or suppliers:
(a) in the absence of tenders in response to an open or selective tender, or when the tenders
submitted have been collusive, or not in conformity with the essential requirements in the tender, or
from suppliers who do not comply with the conditions for participation provided for in accordance
with this Agreement, on condition, however, that the requirements of the initial tender are not
substantially modified in the contract as awarded;
(b) when, for works of art or for reasons connected with protection of exclusive rights, such as
patents or copyrights, or in the absence of competition for technical reasons, the products or services
can be supplied only by a particular supplier and no reasonable alternative or substitute exists;
(c) in so far as is strictly necessary when, for reasons of extreme urgency brought about by events
unforeseeable by the entity, the products or services could not be obtained in time by means of open
or selective tendering procedures;
(d) for additional deliveries by the original supplier which are intended either as parts replacement
for existing supplies, or installations, or as the extension of existing supplies, services, or installations
where a change of supplier would compel the entity to procure equipment or services not meeting
requirements of interchangeability with already existing equipment or services;137
(e) when an entity procures prototypes or a first product or service which are developed at its
request in the course of, and for, a particular contract for research, experiment, study or original
development. When such contracts have been fulfilled, subsequent procurements of products or
services shall be subject to Articles VII through XIV;138
(f) when additional construction services which were not included in the initial contract but which
were within the objectives of the original tender documentation have, through unforeseeable
circumstances, become necessary to complete the construction services described therein, and the
entity needs to award contracts for the additional construction services to the contractor carrying out
the construction services concerned since the separation of the additional construction services from
137

It is the understanding that "existing equipment" includes software to the extent that the initial procurement of the
software was covered by the Agreement.
138

Original development of a first product or service may include limited production or supply in order to incorporate
the results of field testing and to demonstrate that the product or service is suitable for production or supply in quantity
to acceptable quality standards. It does not extend to quantity production or supply to establish commercial viability or
to recover research and development costs.
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the initial contract would be difficult for technical or economic reasons and cause significant
inconvenience to the entity. However, the total value of contracts awarded for the additional
construction services may not exceed 50 per cent of the amount of the main contract;
(g) for new construction services consisting of the repetition of similar construction services which
conform to a basic project for which an initial contract was awarded in accordance with Articles VII
through XIV and for which the entity has indicated in the notice of intended procurement concerning
the initial construction service, that limited tendering procedures might be used in awarding contracts
for such new construction services;
(h) for products purchased on a commodity market;
(i) for purchases made under exceptionally advantageous conditions which only arise in the very
short term. This provision is intended to cover unusual disposals by firms which are not normally
suppliers, or disposal of assets of businesses in liquidation or receivership. It is not intended to cover
routine purchases from regular suppliers;
(j) in the case of contracts awarded to the winner of a design contest provided that the contest
has been organized in a manner which is consistent with the principles of this Agreement, notably as
regards the publication, in the sense of Article IX, of an invitation to suitably qualified suppliers, to
participate in such a contest which shall be judged by an independent jury with a view to design
contracts being awarded to the winners.
2. Entities shall prepare a report in writing on each contract awarded under the provisions of
paragraph 1. Each report shall contain the name of the procuring entity, value and kind of goods or
services procured, country of origin, and a statement of the conditions in this Article which prevailed.
This report shall remain with the entities concerned at the disposal of the government authorities
responsible for the entity in order that it may be used if required under the procedures of
Articles XVIII, XIX, XX and XXII.
Article XVI
Offsets
1. Entities shall not, in the qualification and selection of suppliers, products or services, or in the
evaluation of tenders and award of contracts, impose, seek or consider offsets.139
2. Nevertheless, having regard to general policy considerations, including those relating to
development, a developing country may at the time of accession negotiate conditions for the use of
offsets, such as requirements for the incorporation of domestic content. Such requirements shall be
used only for qualification to participate in the procurement process and not as criteria for awarding
contracts. Conditions shall be objective, clearly defined and non-discriminatory. They shall be set forth
in the country's Appendix I and may include precise limitations on the imposition of offsets in any
contract subject to this Agreement. The existence of such conditions shall be notified to the Committee
and included in the notice of intended procurement and other documentation.
Article XVII
Transparency
1. Each Party shall encourage entities to indicate the terms and conditions, including any deviations
from competitive tendering procedures or access to challenge procedures, under which tenders will be
139

Offsets in government procurement are measures used to encourage local development or improve the balance-ofpayments accounts by means of domestic content, licensing of technology, investment requirements, counter-trade or
similar requirements.
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entertained from suppliers situated in countries not Parties to this Agreement but which, with a view to
creating transparency in their own contract awards, nevertheless:
(a) specify their contracts in accordance with Article VI (technical specifications);
(b) publish the procurement notices referred to in Article IX, including, in the version of the notice
referred to in paragraph 8 of Article IX (summary of the notice of intended procurement) which is
published in an official language of the WTO, an indication of the terms and conditions under which
tenders shall be entertained from suppliers situated in countries Parties to this Agreement;
(c) are willing to ensure that their procurement regulations shall not normally change during a
procurement and, in the event that such change proves unavoidable, to ensure the availability of a
satisfactory means of redress.
2. Governments not Parties to the Agreement which comply with the conditions specified in
paragraphs 1(a) through 1(c), shall be entitled if they so inform the Parties to participate in the
Committee as observers.
Article XVIII
Information and Review as Regards Obligations of Entities
1. Entities shall publish a notice in the appropriate publication listed in Appendix II not later than 72
days after the award of each contract under Articles XIII through XV. These notices shall contain:
(a) the nature and quantity of products or services in the contract award;
(b) the name and address of the entity awarding the contract;
(c)

the date of award;

(d)

the name and address of winning tenderer;

(e) the value of the winning award or the highest and lowest offer taken into account in the award
of the contract;
(f) where appropriate, means of identifying the notice issued under paragraph 1 of Article IX or
justification according to Article XV for the use of such procedure; and
(g)

the type of procedure used.

2. Each entity shall, on request from a supplier of a Party, promptly provide:
(a)

an explanation of its procurement practices and procedures;

(b) pertinent information concerning the reasons why the supplier's application to qualify was
rejected, why its existing qualification was brought to an end and why it was not selected; and
(c) to an unsuccessful tenderer, pertinent information concerning the reasons why its tender was
not selected and on the characteristics and relative advantages of the tender selected as well as the
name of the winning tenderer.
3. Entities shall promptly inform participating suppliers of decisions on contract awards and, upon
request, in writing.
4. However, entities may decide that certain information on the contract award, contained in
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paragraphs 1 and 2(c), be withheld where release of such information would impede law enforcement
or otherwise be contrary to the public interest or would prejudice the legitimate commercial interest of
particular enterprises, public or private, or might prejudice fair competition between suppliers.
Article XIX
Information and Review as Regards Obligations of Parties
1. Each Party shall promptly publish any law, regulation, judicial decision, administrative ruling of
general application, and any procedure (including standard contract clauses) regarding government
procurement covered by this Agreement, in the appropriate publications listed in Appendix IV and in
such a manner as to enable other Parties and suppliers to become acquainted with them. Each Party
shall be prepared, upon request, to explain to any other Party its government procurement
procedures.
2. The government of an unsuccessful tenderer which is a Party to this Agreement may seek, without
prejudice to the provisions under Article XXII, such additional information on the contract award as
may be necessary to ensure that the procurement was made fairly and impartially. To this end, the
procuring government shall provide information on both the characteristics and relative advantages of
the winning tender and the contract price. Normally this latter information may be disclosed by the
government of the unsuccessful tenderer provided it exercises this right with discretion. In cases where
release of this information would prejudice competition in future tenders, this information shall not be
disclosed except after consultation with and agreement of the Party which gave the information to the
government of the unsuccessful tenderer.
3. Available information concerning procurement by covered entities and their individual contract
awards shall be provided, upon request, to any other Party.
4. Confidential information provided to any Party which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the legitimate commercial interest of
particular enterprises, public or private, or might prejudice fair competition between suppliers shall not
be revealed without formal authorization from the party providing the information.
5. Each Party shall collect and provide to the Committee on an annual basis statistics on its
procurements covered by this Agreement. Such reports shall contain the following information with
respect to contracts awarded by all procurement entities covered under this Agreement:
(a) for entities in Annex 1, statistics on the estimated value of contracts awarded, both above and
below the threshold value, on a global basis and broken down by entities; for entities in Annexes 2 and
3, statistics on the estimated value of contracts awarded above the threshold value on a global basis
and broken down by categories of entities;
(b) for entities in Annex 1, statistics on the number and total value of contracts awarded above
the threshold value, broken down by entities and categories of products and services according to
uniform classification systems; for entities in Annexes 2 and 3, statistics on the estimated value of
contracts awarded above the threshold value broken down by categories of entities and categories of
products and services;
(c) for entities in Annex 1, statistics, broken down by entity and by categories of products and
services, on the number and total value of contracts awarded under each of the cases of Article XV;
for categories of entities in Annexes 2 and 3, statistics on the total value of contracts awarded above
the threshold value under each of the cases of Article XV; and
(d) for entities in Annex 1, statistics, broken down by entities, on the number and total value of
contracts awarded under derogations to the Agreement contained in the relevant Annexes; for
categories of entities in Annexes 2 and 3, statistics on the total value of contracts awarded under
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derogations to the Agreement contained in the relevant Annexes.
To the extent that such information is available, each Party shall provide statistics on the country of
origin of products and services purchased by its entities. With a view to ensuring that such statistics are
comparable, the Committee shall provide guidance on methods to be used. With a view to ensuring
effective monitoring of procurement covered by this Agreement, the Committee may decide
unanimously to modify the requirements of subparagraphs (a) through (d) as regards the nature and the
extent of statistical information to be provided and the breakdowns and classifications to be used.
Article XX
Challenge Procedures
Consultations
1. In the event of a complaint by a supplier that there has been a breach of this Agreement in the
context of a procurement, each Party shall encourage the supplier to seek resolution of its complaint in
consultation with the procuring entity. In such instances the procuring entity shall accord impartial and
timely consideration to any such complaint, in a manner that is not prejudicial to obtaining corrective
measures under the challenge system.
Challenge
2. Each Party shall provide non-discriminatory, timely, transparent and effective procedures enabling
suppliers to challenge alleged breaches of the Agreement arising in the context of procurements in
which they have, or have had, an interest.
3. Each Party shall provide its challenge procedures in writing and make them generally available.
4. Each Party shall ensure that documentation relating to all aspects of the process concerning
procurements covered by this Agreement shall be retained for three years.
5. The interested supplier may be required to initiate a challenge procedure and notify the procuring
entity within specified time-limits from the time when the basis of the complaint is known or reasonably
should have been known, but in no case within a period of less than 10 days.
6. Challenges shall be heard by a court or by an impartial and independent review body with no
interest in the outcome of the procurement and the members of which are secure from external
influence during the term of appointment. A review body which is not a court shall either be subject to
judicial review or shall have procedures which provide that:
(a) participants can be heard before an opinion is given or a decision is reached;
(b) participants can be represented and accompanied;
(c) participants shall have access to all proceedings;
(d) proceedings can take place in public;
(e) opinions or decisions are given in writing with a statement describing the basis for the opinions
or decisions;
(f) witnesses can be presented;
(g) documents are disclosed to the review body.
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7.

Challenge procedures shall provide for:

(a) rapid interim measures to correct breaches of the Agreement and to preserve commercial
opportunities. Such action may result in suspension of the procurement process. However, procedures
may provide that overriding adverse consequences for the interests concerned, including the public
interest, may be taken into account in deciding whether such measures should be applied. In such
circumstances, just cause for not acting shall be provided in writing;
(b) an assessment and a possibility for a decision on the justification of the challenge;
(c) correction of the breach of the Agreement or compensation for the loss or damages suffered,
which may be limited to costs for tender preparation or protest.
8. With a view to the preservation of the commercial and other interests involved, the challenge
procedure shall normally be completed in a timely fashion.
Article XXI
Institutions
1. A Committee on Government Procurement composed of representatives from each of the Parties
shall be established. This Committee shall elect its own Chairman and Vice-Chairman and shall meet
as necessary but not less than once a year for the purpose of affording Parties the opportunity to
consult on any matters relating to the operation of this Agreement or the furtherance of its objectives,
and to carry out such other responsibilities as may be assigned to it by the Parties.
2. The Committee may establish working parties or other subsidiary bodies which shall carry out
such functions as may be given to them by the Committee.
Article XXII
Consultations and Dispute Settlement
1. The provisions of the Understanding on Rules and Procedures Governing the Settlement of
Disputes under the WTO Agreement (hereinafter referred to as the "Dispute Settlement
Understanding") shall be applicable except as otherwise specifically provided below.
2. If any Party considers that any benefit accruing to it, directly or indirectly, under this Agreement is
being nullified or impaired, or that the attainment of any objective of this Agreement is being impeded
as the result of the failure of another Party or Parties to carry out its obligations under this Agreement,
or the application by another Party or Parties of any measure, whether or not it conflicts with the
provisions of this Agreement, it may with a view to reaching a mutually satisfactory resolution of the
matter, make written representations or proposals to the other Party or Parties which it considers to
be concerned. Such action shall be promptly notified to the Dispute Settlement Body established
under the Dispute Settlement Understanding (hereinafter referred to as "DSB"), as specified below.
Any Party thus approached shall give sympathetic consideration to the representations or proposals
made to it.
3. The DSB shall have the authority to establish panels, adopt panel and Appellate Body reports,
make recommendations or give rulings on the matter, maintain surveillance of implementation of rulings
and recommendations, and authorize suspension of concessions and other obligations under this
Agreement or consultations regarding remedies when withdrawal of measures found to be in
contravention of the Agreement is not possible, provided that only Members of the WTO Party to this
Agreement shall participate in decisions or actions taken by the DSB with respect to disputes under
this Agreement.
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4. Panels shall have the following terms of reference unless the parties to the dispute agree
otherwise within 20 days of the establishment of the panel:
"To examine, in the light of the relevant provisions of this Agreement and of (name of any other
covered Agreement cited by the parties to the dispute), the matter referred to the DSB by (name of
party) in document ... and to make such findings as will assist the DSB in making the recommendations
or in giving the rulings provided for in this Agreement."
In the case of a dispute in which provisions both of this Agreement and of one or more other
Agreements listed in Appendix 1 of the Dispute Settlement Understanding are invoked by one of the
parties to the dispute, paragraph 3 shall apply only to those parts of the panel report concerning the
interpretation and application of this Agreement.
5. Panels established by the DSB to examine disputes under this Agreement shall include persons
qualified in the area of government procurement.
6. Every effort shall be made to accelerate the proceedings to the greatest extent possible.
Notwithstanding the provisions of paragraphs 8 and 9 of Article 12 of the Dispute Settlement
Understanding, the panel shall attempt to provide its final report to the parties to the dispute not later
than four months, and in case of delay not later than seven months, after the date on which the
composition and terms of reference of the panel are agreed. Consequently, every effort shall be made
to reduce also the periods foreseen in paragraph 1 of Article 20 and paragraph 4 of Article 21 of the
Dispute Settlement Understanding by two months. Moreover, notwithstanding the provisions of
paragraph 5 of Article 21 of the Dispute Settlement Understanding, the panel shall attempt to issue its
decision, in case of a disagreement as to the existence or consistency with a covered Agreement of
measures taken to comply with the recommendations and rulings, within 60 days.
7. Notwithstanding paragraph 2 of Article 22 of the Dispute Settlement Understanding, any dispute
arising under any Agreement listed in Appendix 1 to the Dispute Settlement Understanding other than
this Agreement shall not result in the suspension of concessions or other obligations under this
Agreement, and any dispute arising under this Agreement shall not result in the suspension of
concessions or other obligations under any other Agreement listed in the said Appendix 1.
Article XXIII
Exceptions to the Agreement
1. Nothing in this Agreement shall be construed to prevent any Party from taking any action or not
disclosing any information which it considers necessary for the protection of its essential security
interests relating to the procurement of arms, ammunition or war materials, or to procurement
indispensable for national security or for national defence purposes.
2. Subject to the requirement that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination between countries where the same conditions
prevail or a disguised restriction on international trade, nothing in this Agreement shall be construed to
prevent any Party from imposing or enforcing measures: necessary to protect public morals, order or
safety, human, animal or plant life or health or intellectual property; or relating to the products or
services of handicapped persons, of philanthropic institutions or of prison labour.
Article XXIV
Final Provisions
1. Acceptance and Entry into Force
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This Agreement shall enter into force on 1 January 1996 for those governments140
whose agreed coverage is contained in Annexes 1 through 5 of Appendix I of this Agreement and
which have, by signature, accepted the Agreement on 15 April 1994 or have, by that date, signed the
Agreement subject to ratification and subsequently ratified the Agreement before 1 January 1996.
2. Accession
Any government which is a Member of the WTO, or prior to the date of entry into force of the
WTO Agreement which is a contracting party to GATT 1947, and which is not a Party to this
Agreement may accede to this Agreement on terms to be agreed between that government and the
Parties. Accession shall take place by deposit with the Director-General of the WTO of an instrument
of accession which states the terms so agreed. The Agreement shall enter into force for an acceding
government on the 30th day following the date of its accession to the Agreement.
3. Transitional Arrangements
(a) Hong Kong and Korea may delay application of the provisions of this Agreement, except
Articles XXI and XXII, to a date not later than 1 January 1997. The commencement date of their
application of the provisions, if prior to 1 January 1997, shall be notified to the Director-General of the
WTO 30 days in advance.
(b) During the period between the date of entry into force of this Agreement and the date of its
application by Hong Kong, the rights and obligations between Hong Kong and all other Parties to this
Agreement which were on 15 April 1994 Parties to the Agreement on Government Procurement done
at Geneva on 12 April 1979 as amended on 2 February 1987 (the "1988 Agreement") shall be
governed by the substantive141 provisions of the 1988 Agreement, including its Annexes
as modified or rectified, which provisions are incorporated herein by reference for that purpose and
shall remain in force until 31 December 1996.
(c) Between Parties to this Agreement which are also Parties to the 1988 Agreement, the rights
and obligations of this Agreement shall supersede those under the 1988 Agreement.
(d) Article XXII shall not enter into force until the date of entry into force of the WTO
Agreement. Until such time, the provisions of Article VII of the 1988 Agreement shall apply to
consultations and dispute settlement under this Agreement, which provisions are hereby incorporated
in the Agreement by reference for that purpose. These provisions shall be applied under the auspices
of the Committee under this Agreement.
(e) Prior to the date of entry into force of the WTO Agreement, references to WTO bodies shall
be construed as referring to the corresponding GATT body and references to the Director-General of
the WTO and to the WTO Secretariat shall be construed as references to, respectively, the
Director-General to the CONTRACTING PARTIES to GATT 1947 and to the GATT Secretariat.
4.

Reservations

Reservations may not be entered in respect of any of the provisions of this Agreement.
5. National Legislation
(a) Each government accepting or acceding to this Agreement shall ensure, not later than the date
140

For the purpose of this Agreement, the term "government" is deemed to include the competent authorities of the
European Communities.
141

All provisions of the 1988 Agreement except the Preamble, Article VII and Article IX other than paragraphs 5(a)
and (b) and paragraph 10.
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of entry into force of this Agreement for it, the conformity of its laws, regulations and administrative
procedures, and the rules, procedures and practices applied by the entities contained in its lists
annexed hereto, with the provisions of this Agreement.
(b) Each Party shall inform the Committee of any changes in its laws and regulations relevant to
this Agreement and in the administration of such laws and regulations.
6.

Rectifications or Modifications

(a) Rectifications, transfers of an entity from one Annex to another or, in exceptional cases, other
modifications relating to Appendices I through IV shall be notified to the Committee, along with
information as to the likely consequences of the change for the mutually agreed coverage provided in
this Agreement. If the rectifications, transfers or other modifications are of a purely formal or minor
nature, they shall become effective provided there is no objection within 30 days. In other cases, the
Chairman of the Committee shall promptly convene a meeting of the Committee. The Committee shall
consider the proposal and any claim for compensatory adjustments, with a view to maintaining a
balance of rights and obligations and a comparable level of mutually agreed coverage provided in this
Agreement prior to such notification. In the event of agreement not being reached, the matter may be
pursued in accordance with the provisions contained in Article XXII.
(b) Where a Party wishes, in exercise of its rights, to withdraw an entity from Appendix I on the
grounds that government control or influence over it has been effectively eliminated, that Party shall
notify the Committee. Such modification shall become effective the day after the end of the following
meeting of the Committee, provided that the meeting is no sooner than 30 days from the date of
notification and no objection has been made. In the event of an objection, the matter may be pursued
in accordance with the procedures on consultations and dispute settlement contained in Article XXII.
In considering the proposed modification to Appendix I and any consequential compensatory
adjustment, allowance shall be made for the market-opening effects of the removal of government
control or influence.
7.

Reviews, Negotiations and Future Work

(a) The Committee shall review annually the implementation and operation of this Agreement
taking into account the objectives thereof. The Committee shall annually inform the General Council of
the WTO of developments during the periods covered by such reviews.
(b) Not later than the end of the third year from the date of entry into force of this Agreement and
periodically thereafter, the Parties thereto shall undertake further negotiations, with a view to improving
this Agreement and achieving the greatest possible extension of its coverage among all Parties on the
basis of mutual reciprocity, having regard to the provisions of Article V relating to developing
countries.
(c) Parties shall seek to avoid introducing or prolonging discriminatory measures and practices
which distort open procurement and shall, in the context of negotiations under subparagraph (b), seek
to eliminate those which remain on the date of entry into force of this Agreement.
8. Information Technology
With a view to ensuring that the Agreement does not constitute an unnecessary obstacle to technical
progress, Parties shall consult regularly in the Committee regarding developments in the use of
information technology in government procurement and shall, if necessary, negotiate modifications to
the Agreement. These consultations shall in particular aim to ensure that the use of information
technology promotes the aims of open, non-discriminatory and efficient government procurement
through transparent procedures, that contracts covered under the Agreement are clearly identified and
that all available information relating to a particular contract can be identified. When a Party intends to
innovate, it shall endeavour to take into account the views expressed by other Parties regarding any

296

potential problems.
9. Amendments
Parties may amend this Agreement having regard, inter alia, to the experience gained in its
implementation. Such an amendment, once the Parties have concurred in accordance with the
procedures established by the Committee, shall not enter into force for any Party until it has been
accepted by such Party.
10. Withdrawal
(a) Any Party may withdraw from this Agreement. The withdrawal shall take effect upon the
expiration of 60 days from the date on which written notice of withdrawal is received by the
Director-General of the WTO. Any Party may upon such notification request an immediate meeting of
the Committee.
(b) If a Party to this Agreement does not become a Member of the WTO within one year of the
date of entry into force of the WTO Agreement or ceases to be a Member of the WTO, it shall cease
to be a Party to this Agreement with effect from the same date.
11. Non-application of this Agreement&nb sp;between Particular Parties
This Agreement shall not apply as between any two Parties if either of the Parties, at the time either
accepts or accedes to this Agreement, does not consent to such application.
12. Notes, Appendices and Annexes
The Notes, Appendices and Annexes to this Agreement constitute an integral part thereof.
13. Secretariat
This Agreement shall be serviced by the WTO Secretariat.
14. Deposit
This Agreement shall be deposited with the Director-General of the WTO, who shall promptly
furnish to each Party a certified true copy of this Agreement, of each rectification or modification
thereto pursuant to paragraph 6 and of each amendment thereto pursuant to paragraph 9, and a
notification of each acceptance thereof or accession thereto pursuant to paragraphs 1 and 2 and of
each withdrawal therefrom pursuant to paragraph 10 of this Article.
15.

Registration

This Agreement shall be registered in accordance with the provisions of Article 102 of the Charter
of the United Nations.
Done at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four in a single
copy, in the English, French and Spanish languages, each text being authentic, except as otherwise
specified with respect to the Appendices hereto.
NOTES
The terms "country" or "countries" as used in this Agreement, including the Appendices, are to be
understood to include any separate customs territory Party to this Agreement.
In the case of a separate customs territory Party to this Agreement, where an expression in this
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Agreement is qualified by the term "national", such expression shall be read as pertaining to that
customs territory, unless otherwise specified.
Article 1, paragraph 1
Having regard to general policy considerations relating to tied aid, including the objective of
developing countries with respect to the untying of such aid, this Agreement does not apply to
procurement made in furtherance of tied aid to developing countries so long as it is practised by
Parties.
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2-4. Dispute Settlement
Understanding on Rules and Procedures Governing the Settlement of
Disputes
Members hereby agree as follows:
Article 1
Coverage and Application
1.
The rules and procedures of this Understanding shall apply to disputes brought pursuant to the
consultation and dispute settlement provisions of the agreements listed in Appendix 1 to this Understanding
(referred to in this Understanding as the "covered agreements"). The rules and procedures of this
Understanding shall also apply to consultations and the settlement of disputes between Members concerning
their rights and obligations under the provisions of the Agreement Establishing the World Trade Organization
(referred to in this Understanding as the "WTO Agreement") and of this Understanding taken in isolation or in
combination with any other covered agreement.
2.
The rules and procedures of this Understanding shall apply subject to such special or additional rules
and procedures on dispute settlement contained in the covered agreements as are identified in Appendix 2 to
this Understanding. To the extent that there is a difference between the rules and procedures of this
Understanding and the special or additional rules and procedures set forth in Appendix 2, the special or
additional rules and procedures in Appendix 2 shall prevail. In disputes involving rules and procedures under
more than one covered agreement, if there is a conflict between special or additional rules and procedures of
such agreements under review, and where the parties to the dispute cannot agree on rules and procedures
within 20 days of the establishment of the panel, the Chairman of the Dispute Settlement Body provided for in
paragraph 1 of Article 2 (referred to in this Understanding as the "DSB"), in consultation with the parties to
the dispute, shall determine the rules and procedures to be followed within 10 days after a request by either
Member. The Chairman shall be guided by the principle that special or additional rules and procedures should
be used where possible, and the rules and procedures set out in this Understanding should be used to the
extent necessary to avoid conflict.
Article 2
Administration
1.
The Dispute Settlement Body is hereby established to administer these rules and procedures and,
except as otherwise provided in a covered agreement, the consultation and dispute settlement provisions of the
covered agreements. Accordingly, the DSB shall have the authority to establish panels, adopt panel and
Appellate Body reports, maintain surveillance of implementation of rulings and recommendations, and
authorize suspension of concessions and other obligations under the covered agreements. With respect to
disputes arising under a covered agreement which is a Plurilateral Trade Agreement, the term "Member" as
used herein shall refer only to those Members that are parties to the relevant Plurilateral Trade Agreement.
Where the DSB administers the dispute settlement provisions of a Plurilateral Trade Agreement, only those
Members that are parties to that Agreement may participate in decisions or actions taken by the DSB with
respect to that dispute.
2.
The DSB shall inform the relevant WTO Councils and Committees of any developments in disputes
related to provisions of the respective covered agreements.
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3.
The DSB shall meet as often as necessary to carry out its functions within the time-frames provided
in this Understanding.
4.
Where the rules and procedures of this Understanding provide for the DSB to take a decision, it shall
do so by consensus.142
Article 3
General Provisions
1.
Members affirm their adherence to the principles for the management of disputes heretofore applied
under Articles XXII and XXIII of GATT 1947, and the rules and procedures as further elaborated and
modified herein.
2.
The dispute settlement system of the WTO is a central element in providing security and
predictability to the multilateral trading system. The Members recognize that it serves to preserve the rights
and obligations of Members under the covered agreements, and to clarify the existing provisions of those
agreements in accordance with customary rules of interpretation of public international law.
Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the
covered agreements.
3.
The prompt settlement of situations in which a Member considers that any benefits accruing to it
directly or indirectly under the covered agreements are being impaired by measures taken by another Member
is essential to the effective functioning of the WTO and the maintenance of a proper balance between the
rights and obligations of Members.
4.
Recommendations or rulings made by the DSB shall be aimed at achieving a satisfactory settlement
of the matter in accordance with the rights and obligations under this Understanding and under the covered
agreements.
5.
All solutions to matters formally raised under the consultation and dispute settlement provisions of
the covered agreements, including arbitration awards, shall be consistent with those agreements and shall not
nullify or impair benefits accruing to any Member under those agreements, nor impede the attainment of any
objective of those agreements.
6.
Mutually agreed solutions to matters formally raised under the consultation and dispute settlement
provisions of the covered agreements shall be notified to the DSB and the relevant Councils and Committees,
where any Member may raise any point relating thereto.
7.
Before bringing a case, a Member shall exercise its judgement as to whether action under these
procedures would be fruitful. The aim of the dispute settlement mechanism is to secure a positive solution to
a dispute. A solution mutually acceptable to the parties to a dispute and consistent with the covered
agreements is clearly to be preferred. In the absence of a mutually agreed solution, the first objective of the
dispute settlement mechanism is usually to secure the withdrawal of the measures concerned if these are found
to be inconsistent with the provisions of any of the covered agreements. The provision of compensation
should be resorted to only if the immediate withdrawal of the measure is impracticable and as a temporary
measure pending the withdrawal of the measure which is inconsistent with a covered agreement. The last
resort which this Understanding provides to the Member invoking the dispute settlement procedures is the
possibility of suspending the application of concessions or other obligations under the covered agreements on
a discriminatory basis vis-à-vis the other Member, subject to authorization by the DSB of such measures.

142
The DSB shall be deemed to have decided by consensus on a matter submitted for its consideration, if no Member, present at the
meeting of the DSB when the decision is taken, formally objects to the proposed decision.
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8.
In cases where there is an infringement of the obligations assumed under a covered agreement, the
action is considered prima facie to constitute a case of nullification or impairment. This means that there is
normally a presumption that a breach of the rules has an adverse impact on other Members parties to that
covered agreement, and in such cases, it shall be up to the Member against whom the complaint has been
brought to rebut the charge.
9.
The provisions of this Understanding are without prejudice to the rights of Members to seek
authoritative interpretation of provisions of a covered agreement through decision-making under the WTO
Agreement or a covered agreement which is a Plurilateral Trade Agreement.
10.
It is understood that requests for conciliation and the use of the dispute settlement procedures should
not be intended or considered as contentious acts and that, if a dispute arises, all Members will engage in these
procedures in good faith in an effort to resolve the dispute. It is also understood that complaints and countercomplaints in regard to distinct matters should not be linked.
11.
This Understanding shall be applied only with respect to new requests for consultations under the
consultation provisions of the covered agreements made on or after the date of entry into force of the WTO
Agreement. With respect to disputes for which the request for consultations was made under GATT 1947 or
under any other predecessor agreement to the covered agreements before the date of entry into force of the
WTO Agreement, the relevant dispute settlement rules and procedures in effect immediately prior to the date
of entry into force of the WTO Agreement shall continue to apply.143
12.
Notwithstanding paragraph 11, if a complaint based on any of the covered agreements is brought by
a developing country Member against a developed country Member, the complaining party shall have the
right to invoke, as an alternative to the provisions contained in Articles 4, 5, 6 and 12 of this Understanding,
the corresponding provisions of the Decision of 5 April 1966 (BISD 14S/18), except that where the Panel
considers that the time-frame provided for in paragraph 7 of that Decision is insufficient to provide its report
and with the agreement of the complaining party, that time-frame may be extended. To the extent that there is
a difference between the rules and procedures of Articles 4, 5, 6 and 12 and the corresponding rules and
procedures of the Decision, the latter shall prevail.
Article 4
Consultations
1.
Members affirm their resolve to strengthen and improve the effectiveness of the consultation
procedures employed by Members.
2.
Each Member undertakes to accord sympathetic consideration to and afford adequate opportunity for
consultation regarding any representations made by another Member concerning measures affecting the
operation of any covered agreement taken within the territory of the former.144
3.
If a request for consultations is made pursuant to a covered agreement, the Member to which the
request is made shall, unless otherwise mutually agreed, reply to the request within 10 days after the date of its
receipt and shall enter into consultations in good faith within a period of no more than 30 days after the date of
receipt of the request, with a view to reaching a mutually satisfactory solution. If the Member does not
respond within 10 days after the date of receipt of the request, or does not enter into consultations within a
period of no more than 30 days, or a period otherwise mutually agreed, after the date of receipt of the request,
then the Member that requested the holding of consultations may proceed directly to request the establishment
of a panel.
143

This paragraph shall also be applied to disputes on which panel reports have not been adopted or fully implemented.
Where the provisions of any other covered agreement concerning measures taken by regional or local governments or authorities
within the territory of a Member contain provisions different from the provisions of this paragraph, the provisions of such other covered
agreement shall prevail.
144
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4.
All such requests for consultations shall be notified to the DSB and the relevant Councils and
Committees by the Member which requests consultations. Any request for consultations shall be submitted in
writing and shall give the reasons for the request, including identification of the measures at issue and an
indication of the legal basis for the complaint.
5.
In the course of consultations in accordance with the provisions of a covered agreement, before
resorting to further action under this Understanding, Members should attempt to obtain satisfactory
adjustment of the matter.
6.
Consultations shall be confidential, and without prejudice to the rights of any Member in any further
proceedings.
7.
If the consultations fail to settle a dispute within 60 days after the date of receipt of the request for
consultations, the complaining party may request the establishment of a panel. The complaining party may
request a panel during the 60-day period if the consulting parties jointly consider that consultations have failed
to settle the dispute.
8.
In cases of urgency, including those which concern perishable goods, Members shall enter into
consultations within a period of no more than 10 days after the date of receipt of the request. If the
consultations have failed to settle the dispute within a period of 20 days after the date of receipt of the request,
the complaining party may request the establishment of a panel.
9.
In cases of urgency, including those which concern perishable goods, the parties to the dispute,
panels and the Appellate Body shall make every effort to accelerate the proceedings to the greatest extent
possible.
10.
During consultations Members should give special attention to the particular problems and interests
of developing country Members.
11.
Whenever a Member other than the consulting Members considers that it has a substantial trade
interest in consultations being held pursuant to paragraph 1 of Article XXII of GATT 1994, paragraph 1 of
Article XXII of GATS, or the corresponding provisions in other covered agreements145, such Member may
notify the consulting Members and the DSB, within 10 days after the date of the circulation of the request for
consultations under said Article, of its desire to be joined in the consultations. Such Member shall be joined
in the consultations, provided that the Member to which the request for consultations was addressed agrees
that the claim of substantial interest is well-founded. In that event they shall so inform the DSB. If the
request to be joined in the consultations is not accepted, the applicant Member shall be free to request
consultations under paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATT 1994, paragraph 1
of Article XXII or paragraph 1 of Article XXIII of GATS, or the corresponding provisions in other covered
agreements.
Article 5
Good Offices, Conciliation and Mediation
1.
Good offices, conciliation and mediation are procedures that are undertaken voluntarily if the parties
to the dispute so agree.
145
The corresponding consultation provisions in the covered agreements are listed hereunder: Agreement on Agriculture, Article 19;
Agreement on the Application of Sanitary and Phytosanitary Measures, paragraph 1 of Article 11; Agreement on Textiles and Clothing,
paragraph 4 of Article 8; Agreement on Technical Barriers to Trade, paragraph 1 of Article 14; Agreement on Trade-Related
Investment Measures, Article 8; Agreement on Implementation of Article VI of GATT 1994, paragraph 2 of Article 17; Agreement on
Implementation of Article VII of GATT 1994, paragraph 2 of Article 19; Agreement on Preshipment Inspection, Article 7; Agreement
on Rules of Origin, Article 7; Agreement on Import Licensing Procedures, Article 6; Agreement on Subsidies and Countervailing
Measures, Article 30; Agreement on Safeguards, Article 14; Agreement on Trade-Related Aspects of Intellectual Property Rights,
Article 64.1; and any corresponding consultation provisions in Plurilateral Trade Agreements as determined by the competent bodies of
each Agreement and as notified to the DSB.
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2.
Proceedings involving good offices, conciliation and mediation, and in particular positions taken by
the parties to the dispute during these proceedings, shall be confidential, and without prejudice to the rights of
either party in any further proceedings under these procedures.
3.
Good offices, conciliation or mediation may be requested at any time by any party to a dispute. They
may begin at any time and be terminated at any time. Once procedures for good offices, conciliation or
mediation are terminated, a complaining party may then proceed with a request for the establishment of a
panel.
4.
When good offices, conciliation or mediation are entered into within 60 days after the date of receipt
of a request for consultations, the complaining party must allow a period of 60 days after the date of receipt of
the request for consultations before requesting the establishment of a panel. The complaining party may
request the establishment of a panel during the 60-day period if the parties to the dispute jointly consider that
the good offices, conciliation or mediation process has failed to settle the dispute.
5.
If the parties to a dispute agree, procedures for good offices, conciliation or mediation may continue
while the panel process proceeds.
6.
The Director-General may, acting in an ex officio capacity, offer good offices, conciliation or
mediation with the view to assisting Members to settle a dispute.
Article 6
Establishment of Panels
1.
If the complaining party so requests, a panel shall be established at the latest at the DSB meeting
following that at which the request first appears as an item on the DSB's agenda, unless at that meeting the
DSB decides by consensus not to establish a panel.146
2.
The request for the establishment of a panel shall be made in writing. It shall indicate whether
consultations were held, identify the specific measures at issue and provide a brief summary of the legal basis
of the complaint sufficient to present the problem clearly. In case the applicant requests the establishment of a
panel with other than standard terms of reference, the written request shall include the proposed text of special
terms of reference.
Article 7
Terms of Reference of Panels
1.
Panels shall have the following terms of reference unless the parties to the dispute agree otherwise
within 20 days from the establishment of the panel:
"To examine, in the light of the relevant provisions in (name of the covered agreement(s)
cited by the parties to the dispute), the matter referred to the DSB by (name of party) in document ...
and to make such findings as will assist the DSB in making the recommendations or in giving the
rulings provided for in that/those agreement(s)."
2.
Panels shall address the relevant provisions in any covered agreement or agreements cited by the
parties to the dispute.

146
If the complaining party so requests, a meeting of the DSB shall be convened for this purpose within 15 days of the request,
provided that at least 10 days' advance notice of the meeting is given.
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3.
In establishing a panel, the DSB may authorize its Chairman to draw up the terms of reference of the
panel in consultation with the parties to the dispute, subject to the provisions of paragraph 1. The terms of
reference thus drawn up shall be circulated to all Members. If other than standard terms of reference are
agreed upon, any Member may raise any point relating thereto in the DSB.
Article 8
Composition of Panels
1.
Panels shall be composed of well-qualified governmental and/or non-governmental individuals,
including persons who have served on or presented a case to a panel, served as a representative of a Member
or of a contracting party to GATT 1947 or as a representative to the Council or Committee of any covered
agreement or its predecessor agreement, or in the Secretariat, taught or published on international trade law or
policy, or served as a senior trade policy official of a Member.
2.
Panel members should be selected with a view to ensuring the independence of the members, a
sufficiently diverse background and a wide spectrum of experience.
3.
Citizens of Members whose governments147 are parties to the dispute or third parties as defined in
paragraph 2 of Article 10 shall not serve on a panel concerned with that dispute, unless the parties to the
dispute agree otherwise.
4.
To assist in the selection of panelists, the Secretariat shall maintain an indicative list of governmental
and non-governmental individuals possessing the qualifications outlined in paragraph 1, from which panelists
may be drawn as appropriate. That list shall include the roster of non-governmental panelists established on
30 November 1984 (BISD 31S/9), and other rosters and indicative lists established under any of the covered
agreements, and shall retain the names of persons on those rosters and indicative lists at the time of entry into
force of the WTO Agreement. Members may periodically suggest names of governmental and nongovernmental individuals for inclusion on the indicative list, providing relevant information on their
knowledge of international trade and of the sectors or subject matter of the covered agreements, and those
names shall be added to the list upon approval by the DSB. For each of the individuals on the list, the list
shall indicate specific areas of experience or expertise of the individuals in the sectors or subject matter of the
covered agreements.
5.
Panels shall be composed of three panelists unless the parties to the dispute agree, within 10 days
from the establishment of the panel, to a panel composed of five panelists. Members shall be informed
promptly of the composition of the panel.
6.
The Secretariat shall propose nominations for the panel to the parties to the dispute. The parties to
the dispute shall not oppose nominations except for compelling reasons.
7.
If there is no agreement on the panelists within 20 days after the date of the establishment of a panel,
at the request of either party, the Director-General, in consultation with the Chairman of the DSB and the
Chairman of the relevant Council or Committee, shall determine the composition of the panel by appointing
the panelists whom the Director-General considers most appropriate in accordance with any relevant special
or additional rules or procedures of the covered agreement or covered agreements which are at issue in the
dispute, after consulting with the parties to the dispute. The Chairman of the DSB shall inform the Members
of the composition of the panel thus formed no later than 10 days after the date the Chairman receives such a
request.
8.

Members shall undertake, as a general rule, to permit their officials to serve as panelists.

147
In the case where customs unions or common markets are parties to a dispute, this provision applies to citizens of all member
countries of the customs unions or common markets.
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9.
Panelists shall serve in their individual capacities and not as government representatives, nor as
representatives of any organization. Members shall therefore not give them instructions nor seek to influence
them as individuals with regard to matters before a panel.
10.
When a dispute is between a developing country Member and a developed country Member the
panel shall, if the developing country Member so requests, include at least one panelist from a developing
country Member.
11.
Panelists' expenses, including travel and subsistence allowance, shall be met from the WTO budget
in accordance with criteria to be adopted by the General Council, based on recommendations of the
Committee on Budget, Finance and Administration.
Article 9
Procedures for Multiple Complainants
1.
Where more than one Member requests the establishment of a panel related to the same matter, a
single panel may be established to examine these complaints taking into account the rights of all Members
concerned. A single panel should be established to examine such complaints whenever feasible.
2.
The single panel shall organize its examination and present its findings to the DSB in such a manner
that the rights which the parties to the dispute would have enjoyed had separate panels examined the
complaints are in no way impaired. If one of the parties to the dispute so requests, the panel shall submit
separate reports on the dispute concerned. The written submissions by each of the complainants shall be made
available to the other complainants, and each complainant shall have the right to be present when any one of
the other complainants presents its views to the panel.
3.
If more than one panel is established to examine the complaints related to the same matter, to the
greatest extent possible the same persons shall serve as panelists on each of the separate panels and the
timetable for the panel process in such disputes shall be harmonized.
Article 10
Third Parties
1.
The interests of the parties to a dispute and those of other Members under a covered agreement at
issue in the dispute shall be fully taken into account during the panel process.
2.
Any Member having a substantial interest in a matter before a panel and having notified its interest to
the DSB (referred to in this Understanding as a "third party") shall have an opportunity to be heard by the
panel and to make written submissions to the panel. These submissions shall also be given to the parties to the
dispute and shall be reflected in the panel report.
3.
panel.

Third parties shall receive the submissions of the parties to the dispute to the first meeting of the

4.
If a third party considers that a measure already the subject of a panel proceeding nullifies or impairs
benefits accruing to it under any covered agreement, that Member may have recourse to normal dispute
settlement procedures under this Understanding. Such a dispute shall be referred to the original panel
wherever possible.
Article 11
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Function of Panels
The function of panels is to assist the DSB in discharging its responsibilities under this
Understanding and the covered agreements. Accordingly, a panel should make an objective assessment of the
matter before it, including an objective assessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements, and make such other findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in the covered agreements. Panels should
consult regularly with the parties to the dispute and give them adequate opportunity to develop a mutually
satisfactory solution.
Article 12
Panel Procedures
1.
Panels shall follow the Working Procedures in Appendix 3 unless the panel decides otherwise after
consulting the parties to the dispute.
2.
Panel procedures should provide sufficient flexibility so as to ensure high-quality panel reports,
while not unduly delaying the panel process.
3.
After consulting the parties to the dispute, the panelists shall, as soon as practicable and whenever
possible within one week after the composition and terms of reference of the panel have been agreed upon, fix
the timetable for the panel process, taking into account the provisions of paragraph 9 of Article 4, if relevant.
4.
In determining the timetable for the panel process, the panel shall provide sufficient time for the
parties to the dispute to prepare their submissions.
5.
Panels should set precise deadlines for written submissions by the parties and the parties should
respect those deadlines.
6.
Each party to the dispute shall deposit its written submissions with the Secretariat for immediate
transmission to the panel and to the other party or parties to the dispute. The complaining party shall submit
its first submission in advance of the responding party's first submission unless the panel decides, in fixing the
timetable referred to in paragraph 3 and after consultations with the parties to the dispute, that the parties
should submit their first submissions simultaneously. When there are sequential arrangements for the deposit
of first submissions, the panel shall establish a firm time-period for receipt of the responding party's
submission. Any subsequent written submissions shall be submitted simultaneously.
7.
Where the parties to the dispute have failed to develop a mutually satisfactory solution, the panel
shall submit its findings in the form of a written report to the DSB. In such cases, the report of a panel shall
set out the findings of fact, the applicability of relevant provisions and the basic rationale behind any findings
and recommendations that it makes. Where a settlement of the matter among the parties to the dispute has
been found, the report of the panel shall be confined to a brief description of the case and to reporting that a
solution has been reached.
8.
In order to make the procedures more efficient, the period in which the panel shall conduct its
examination, from the date that the composition and terms of reference of the panel have been agreed upon
until the date the final report is issued to the parties to the dispute, shall, as a general rule, not exceed six
months. In cases of urgency, including those relating to perishable goods, the panel shall aim to issue its
report to the parties to the dispute within three months.
9.
When the panel considers that it cannot issue its report within six months, or within three months in
cases of urgency, it shall inform the DSB in writing of the reasons for the delay together with an estimate of
the period within which it will issue its report. In no case should the period from the establishment of the
panel to the circulation of the report to the Members exceed nine months.
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10.
In the context of consultations involving a measure taken by a developing country Member, the
parties may agree to extend the periods established in paragraphs 7 and 8 of Article 4. If, after the relevant
period has elapsed, the consulting parties cannot agree that the consultations have concluded, the Chairman of
the DSB shall decide, after consultation with the parties, whether to extend the relevant period and, if so, for
how long. In addition, in examining a complaint against a developing country Member, the panel shall accord
sufficient time for the developing country Member to prepare and present its argumentation. The provisions of
paragraph 1 of Article 20 and paragraph 4 of Article 21 are not affected by any action pursuant to this
paragraph.
11.
Where one or more of the parties is a developing country Member, the panel's report shall explicitly
indicate the form in which account has been taken of relevant provisions on differential and more-favourable
treatment for developing country Members that form part of the covered agreements which have been raised
by the developing country Member in the course of the dispute settlement procedures.
12.
The panel may suspend its work at any time at the request of the complaining party for a period not
to exceed 12 months. In the event of such a suspension, the time-frames set out in paragraphs 8 and 9 of this
Article, paragraph 1 of Article 20, and paragraph 4 of Article 21 shall be extended by the amount of time that
the work was suspended. If the work of the panel has been suspended for more than 12 months, the authority
for establishment of the panel shall lapse.
Article 13
Right to Seek Information
1.
Each panel shall have the right to seek information and technical advice from any individual or body
which it deems appropriate. However, before a panel seeks such information or advice from any individual or
body within the jurisdiction of a Member it shall inform the authorities of that Member. A Member should
respond promptly and fully to any request by a panel for such information as the panel considers necessary
and appropriate. Confidential information which is provided shall not be revealed without formal
authorization from the individual, body, or authorities of the Member providing the information.
2.
Panels may seek information from any relevant source and may consult experts to obtain their
opinion on certain aspects of the matter. With respect to a factual issue concerning a scientific or other
technical matter raised by a party to a dispute, a panel may request an advisory report in writing from an
expert review group. Rules for the establishment of such a group and its procedures are set forth in Appendix
4.
Article 14
Confidentiality
1.

Panel deliberations shall be confidential.

2.
The reports of panels shall be drafted without the presence of the parties to the dispute in the light of
the information provided and the statements made.
3.

Opinions expressed in the panel report by individual panelists shall be anonymous.
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Article 15
Interim Review Stage
1.
Following the consideration of rebuttal submissions and oral arguments, the panel shall issue the
descriptive (factual and argument) sections of its draft report to the parties to the dispute. Within a period of
time set by the panel, the parties shall submit their comments in writing.
2.
Following the expiration of the set period of time for receipt of comments from the parties to the
dispute, the panel shall issue an interim report to the parties, including both the descriptive sections and the
panel's findings and conclusions. Within a period of time set by the panel, a party may submit a written
request for the panel to review precise aspects of the interim report prior to circulation of the final report to the
Members. At the request of a party, the panel shall hold a further meeting with the parties on the issues
identified in the written comments. If no comments are received from any party within the comment period,
the interim report shall be considered the final panel report and circulated promptly to the Members.
3.
The findings of the final panel report shall include a discussion of the arguments made at the interim
review stage. The interim review stage shall be conducted within the time-period set out in paragraph 8 of
Article 12.
Article 16
Adoption of Panel Reports
1.
In order to provide sufficient time for the Members to consider panel reports, the reports shall not be
considered for adoption by the DSB until 20 days after the date they have been circulated to the Members.
2.
Members having objections to a panel report shall give written reasons to explain their objections for
circulation at least 10 days prior to the DSB meeting at which the panel report will be considered.
3.
The parties to a dispute shall have the right to participate fully in the consideration of the panel report
by the DSB, and their views shall be fully recorded.
4.
Within 60 days after the date of circulation of a panel report to the Members, the report shall be
adopted at a DSB meeting148 unless a party to the dispute formally notifies the DSB of its decision to appeal
or the DSB decides by consensus not to adopt the report. If a party has notified its decision to appeal, the
report by the panel shall not be considered for adoption by the DSB until after completion of the appeal. This
adoption procedure is without prejudice to the right of Members to express their views on a panel report.
Article 17
Appellate Review
Standing Appellate Body
1.
A standing Appellate Body shall be established by the DSB. The Appellate Body shall hear appeals
from panel cases. It shall be composed of seven persons, three of whom shall serve on any one case. Persons
serving on the Appellate Body shall serve in rotation. Such rotation shall be determined in the working
procedures of the Appellate Body.

148
If a meeting of the DSB is not scheduled within this period at a time that enables the requirements of paragraphs 1 and 4 of Article
16 to be met, a meeting of the DSB shall be held for this purpose.
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2.
The DSB shall appoint persons to serve on the Appellate Body for a four-year term, and each person
may be reappointed once. However, the terms of three of the seven persons appointed immediately after the
entry into force of the WTO Agreement shall expire at the end of two years, to be determined by lot.
Vacancies shall be filled as they arise. A person appointed to replace a person whose term of office has not
expired shall hold office for the remainder of the predecessor's term.
3.
The Appellate Body shall comprise persons of recognized authority, with demonstrated expertise in
law, international trade and the subject matter of the covered agreements generally. They shall be unaffiliated
with any government. The Appellate Body membership shall be broadly representative of membership in the
WTO. All persons serving on the Appellate Body shall be available at all times and on short notice, and shall
stay abreast of dispute settlement activities and other relevant activities of the WTO. They shall not
participate in the consideration of any disputes that would create a direct or indirect conflict of interest.
4.
Only parties to the dispute, not third parties, may appeal a panel report. Third parties which have
notified the DSB of a substantial interest in the matter pursuant to paragraph 2 of Article 10 may make written
submissions to, and be given an opportunity to be heard by, the Appellate Body.
5.
As a general rule, the proceedings shall not exceed 60 days from the date a party to the dispute
formally notifies its decision to appeal to the date the Appellate Body circulates its report. In fixing its
timetable the Appellate Body shall take into account the provisions of paragraph 9 of Article 4, if relevant.
When the Appellate Body considers that it cannot provide its report within 60 days, it shall inform the DSB in
writing of the reasons for the delay together with an estimate of the period within which it will submit its
report. In no case shall the proceedings exceed 90 days.
6.
An appeal shall be limited to issues of law covered in the panel report and legal interpretations
developed by the panel.
7.
The Appellate Body shall be provided with appropriate administrative and legal support as it
requires.
8.
The expenses of persons serving on the Appellate Body, including travel and subsistence allowance,
shall be met from the WTO budget in accordance with criteria to be adopted by the General Council, based on
recommendations of the Committee on Budget, Finance and Administration.
Procedures for Appellate Review
9.
Working procedures shall be drawn up by the Appellate Body in consultation with the Chairman of
the DSB and the Director-General, and communicated to the Members for their information.
10.
The proceedings of the Appellate Body shall be confidential. The reports of the Appellate Body
shall be drafted without the presence of the parties to the dispute and in the light of the information provided
and the statements made.
11.
Opinions expressed in the Appellate Body report by individuals serving on the Appellate Body shall
be anonymous.
12.
The Appellate Body shall address each of the issues raised in accordance with paragraph 6 during the
appellate proceeding.
13.

The Appellate Body may uphold, modify or reverse the legal findings and conclusions of the panel.

Adoption of Appellate Body Reports
14.
An Appellate Body report shall be adopted by the DSB and unconditionally accepted by the parties
to the dispute unless the DSB decides by consensus not to adopt the Appellate Body report within 30 days
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following its circulation to the Members. 149 This adoption procedure is without prejudice to the right of
Members to express their views on an Appellate Body report.
Article 18
Communications with the Panel or Appellate Body
1.
There shall be no ex parte communications with the panel or Appellate Body concerning matters
under consideration by the panel or Appellate Body.
2.
Written submissions to the panel or the Appellate Body shall be treated as confidential, but shall be
made available to the parties to the dispute. Nothing in this Understanding shall preclude a party to a dispute
from disclosing statements of its own positions to the public. Members shall treat as confidential information
submitted by another Member to the panel or the Appellate Body which that Member has designated as
confidential. A party to a dispute shall also, upon request of a Member, provide a non-confidential summary
of the information contained in its written submissions that could be disclosed to the public.
Article 19
Panel and Appellate Body Recommendations
1.
Where a panel or the Appellate Body concludes that a measure is inconsistent with a covered
agreement, it shall recommend that the Member concerned150 bring the measure into conformity with that
agreement.151 In addition to its recommendations, the panel or Appellate Body may suggest ways in which
the Member concerned could implement the recommendations.
2.
In accordance with paragraph 2 of Article 3, in their findings and recommendations, the panel and
Appellate Body cannot add to or diminish the rights and obligations provided in the covered agreements.
Article 20
Time-frame for DSB Decisions
Unless otherwise agreed to by the parties to the dispute, the period from the date of establishment of
the panel by the DSB until the date the DSB considers the panel or appellate report for adoption shall as a
general rule not exceed nine months where the panel report is not appealed or 12 months where the report is
appealed. Where either the panel or the Appellate Body has acted, pursuant to paragraph 9 of Article 12 or
paragraph 5 of Article 17, to extend the time for providing its report, the additional time taken shall be added
to the above periods.
Article 21
Surveillance of Implementation of Recommendations and Rulings
1.
Prompt compliance with recommendations or rulings of the DSB is essential in order to ensure
effective resolution of disputes to the benefit of all Members.
2.
Particular attention should be paid to matters affecting the interests of developing country Members
with respect to measures which have been subject to dispute settlement.
149

If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held for this purpose.
The "Member concerned" is the party to the dispute to which the panel or Appellate Body recommendations are directed.
151
With respect to recommendations in cases not involving a violation of GATT 1994 or any other covered agreement, see Article 26.
150
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3.
At a DSB meeting held within 30 days152 after the date of adoption of the panel or Appellate Body
report, the Member concerned shall inform the DSB of its intentions in respect of implementation of the
recommendations and rulings of the DSB. If it is impracticable to comply immediately with the
recommendations and rulings, the Member concerned shall have a reasonable period of time in which to do
so. The reasonable period of time shall be:
(a)

the period of time proposed by the Member concerned, provided that such period is
approved by the DSB; or, in the absence of such approval,

(b)

a period of time mutually agreed by the parties to the dispute within 45 days after the date
of adoption of the recommendations and rulings; or, in the absence of such agreement,

(c)

a period of time determined through binding arbitration within 90 days after the date of
adoption of the recommendations and rulings.153 In such arbitration, a guideline for the
arbitrator154 should be that the reasonable period of time to implement panel or Appellate
Body recommendations should not exceed 15 months from the date of adoption of a panel
or Appellate Body report. However, that time may be shorter or longer, depending upon
the particular circumstances.

4.
Except where the panel or the Appellate Body has extended, pursuant to paragraph 9 of Article 12 or
paragraph 5 of Article 17, the time of providing its report, the period from the date of establishment of the
panel by the DSB until the date of determination of the reasonable period of time shall not exceed 15 months
unless the parties to the dispute agree otherwise. Where either the panel or the Appellate Body has acted to
extend the time of providing its report, the additional time taken shall be added to the 15-month period;
provided that unless the parties to the dispute agree that there are exceptional circumstances, the total time
shall not exceed 18 months.
5.
Where there is disagreement as to the existence or consistency with a covered agreement of measures
taken to comply with the recommendations and rulings such dispute shall be decided through recourse to these
dispute settlement procedures, including wherever possible resort to the original panel. The panel shall
circulate its report within 90 days after the date of referral of the matter to it. When the panel considers that it
cannot provide its report within this time frame, it shall inform the DSB in writing of the reasons for the delay
together with an estimate of the period within which it will submit its report.
6.
The DSB shall keep under surveillance the implementation of adopted recommendations or rulings.
The issue of implementation of the recommendations or rulings may be raised at the DSB by any Member at
any time following their adoption. Unless the DSB decides otherwise, the issue of implementation of the
recommendations or rulings shall be placed on the agenda of the DSB meeting after six months following the
date of establishment of the reasonable period of time pursuant to paragraph 3 and shall remain on the DSB's
agenda until the issue is resolved. At least 10 days prior to each such DSB meeting, the Member concerned
shall provide the DSB with a status report in writing of its progress in the implementation of the
recommendations or rulings.
7.
If the matter is one which has been raised by a developing country Member, the DSB shall consider
what further action it might take which would be appropriate to the circumstances.
8.
If the case is one brought by a developing country Member, in considering what appropriate action
might be taken, the DSB shall take into account not only the trade coverage of measures complained of, but
also their impact on the economy of developing country Members concerned.

152

If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held for this purpose.
If the parties cannot agree on an arbitrator within ten days after referring the matter to arbitration, the arbitrator shall be appointed by
the Director-General within ten days, after consulting the parties.
154
The expression "arbitrator" shall be interpreted as referring either to an individual or a group.
153
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Article 22
Compensation and the Suspension of Concessions
1.
Compensation and the suspension of concessions or other obligations are temporary measures
available in the event that the recommendations and rulings are not implemented within a reasonable period of
time. However, neither compensation nor the suspension of concessions or other obligations is preferred to
full implementation of a recommendation to bring a measure into conformity with the covered agreements.
Compensation is voluntary and, if granted, shall be consistent with the covered agreements.
2.
If the Member concerned fails to bring the measure found to be inconsistent with a covered
agreement into compliance therewith or otherwise comply with the recommendations and rulings within the
reasonable period of time determined pursuant to paragraph 3 of Article 21, such Member shall, if so
requested, and no later than the expiry of the reasonable period of time, enter into negotiations with any party
having invoked the dispute settlement procedures, with a view to developing mutually acceptable
compensation. If no satisfactory compensation has been agreed within 20 days after the date of expiry of the
reasonable period of time, any party having invoked the dispute settlement procedures may request
authorization from the DSB to suspend the application to the Member concerned of concessions or other
obligations under the covered agreements.
3.
In considering what concessions or other obligations to suspend, the complaining party shall apply
the following principles and procedures:
(a)

the general principle is that the complaining party should first seek to suspend concessions
or other obligations with respect to the same sector(s) as that in which the panel or
Appellate Body has found a violation or other nullification or impairment;

(b)

if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to the same sector(s), it may seek to suspend concessions or other
obligations in other sectors under the same agreement;

(c)

if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to other sectors under the same agreement, and that the
circumstances are serious enough, it may seek to suspend concessions or other obligations
under another covered agreement;

(d)

in applying the above principles, that party shall take into account:
(i)

the trade in the sector or under the agreement under which the panel or Appellate
Body has found a violation or other nullification or impairment, and the
importance of such trade to that party;

(ii)

the broader economic elements related to the nullification or impairment and the
broader economic consequences of the suspension of concessions or other
obligations;

(e)

if that party decides to request authorization to suspend concessions or other obligations
pursuant to subparagraphs (b) or (c), it shall state the reasons therefor in its request. At the
same time as the request is forwarded to the DSB, it also shall be forwarded to the relevant
Councils and also, in the case of a request pursuant to subparagraph (b), the relevant
sectoral bodies;

(f)

for purposes of this paragraph, "sector" means:
(i)

with respect to goods, all goods;
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(g)

(ii)

with respect to services, a principal sector as identified in the current "Services
Sectoral Classification List" which identifies such sectors;155

(iii)

with respect to trade-related intellectual property rights, each of the categories of
intellectual property rights covered in Section 1, or Section 2, or Section 3, or
Section 4, or Section 5, or Section 6, or Section 7 of Part II, or the obligations
under Part III, or Part IV of the Agreement on TRIPS;

for purposes of this paragraph, "agreement" means:
(i)

with respect to goods, the agreements listed in Annex 1A of the WTO Agreement,
taken as a whole as well as the Plurilateral Trade Agreements in so far as the
relevant parties to the dispute are parties to these agreements;

(ii)

with respect to services, the GATS;

(iii)

with respect to intellectual property rights, the Agreement on TRIPS.

4.
The level of the suspension of concessions or other obligations authorized by the DSB shall be
equivalent to the level of the nullification or impairment.
5.
The DSB shall not authorize suspension of concessions or other obligations if a covered agreement
prohibits such suspension.
6.
When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization
to suspend concessions or other obligations within 30 days of the expiry of the reasonable period of time
unless the DSB decides by consensus to reject the request. However, if the Member concerned objects to the
level of suspension proposed, or claims that the principles and procedures set forth in paragraph 3 have not
been followed where a complaining party has requested authorization to suspend concessions or other
obligations pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such arbitration shall
be carried out by the original panel, if members are available, or by an arbitrator156 appointed by the DirectorGeneral and shall be completed within 60 days after the date of expiry of the reasonable period of time.
Concessions or other obligations shall not be suspended during the course of the arbitration.
7.
The arbitrator157 acting pursuant to paragraph 6 shall not examine the nature of the concessions or
other obligations to be suspended but shall determine whether the level of such suspension is equivalent to the
level of nullification or impairment. The arbitrator may also determine if the proposed suspension of
concessions or other obligations is allowed under the covered agreement. However, if the matter referred to
arbitration includes a claim that the principles and procedures set forth in paragraph 3 have not been followed,
the arbitrator shall examine that claim. In the event the arbitrator determines that those principles and
procedures have not been followed, the complaining party shall apply them consistent with paragraph 3. The
parties shall accept the arbitrator's decision as final and the parties concerned shall not seek a second
arbitration. The DSB shall be informed promptly of the decision of the arbitrator and shall upon request, grant
authorization to suspend concessions or other obligations where the request is consistent with the decision of
the arbitrator, unless the DSB decides by consensus to reject the request.
8.
The suspension of concessions or other obligations shall be temporary and shall only be applied until
such time as the measure found to be inconsistent with a covered agreement has been removed, or the
Member that must implement recommendations or rulings provides a solution to the nullification or
impairment of benefits, or a mutually satisfactory solution is reached. In accordance with paragraph 6 of
Article 21, the DSB shall continue to keep under surveillance the implementation of adopted
recommendations or rulings, including those cases where compensation has been provided or concessions or
155

The list in document MTN.GNS/W/120 identifies eleven sectors.
The expression"arbitrator" shall be interpreted as referring either to an individual or a group.
157
The expression "arbitrator" shall be interpreted as referring either to an individual or a group or to the members of the original panel
when serving in the capacity of arbitrator.
156
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other obligations have been suspended but the recommendations to bring a measure into conformity with the
covered agreements have not been implemented.
9.
The dispute settlement provisions of the covered agreements may be invoked in respect of measures
affecting their observance taken by regional or local governments or authorities within the territory of a
Member. When the DSB has ruled that a provision of a covered agreement has not been observed, the
responsible Member shall take such reasonable measures as may be available to it to ensure its observance.
The provisions of the covered agreements and this Understanding relating to compensation and suspension of
concessions or other obligations apply in cases where it has not been possible to secure such observance.158
Article 23
Strengthening of the Multilateral System
1.
When Members seek the redress of a violation of obligations or other nullification or impairment of
benefits under the covered agreements or an impediment to the attainment of any objective of the covered
agreements, they shall have recourse to, and abide by, the rules and procedures of this Understanding.
2.

In such cases, Members shall:
(a)

not make a determination to the effect that a violation has occurred, that benefits have been
nullified or impaired or that the attainment of any objective of the covered agreements has
been impeded, except through recourse to dispute settlement in accordance with the rules
and procedures of this Understanding, and shall make any such determination consistent
with the findings contained in the panel or Appellate Body report adopted by the DSB or an
arbitration award rendered under this Understanding;

(b)

follow the procedures set forth in Article 21 to determine the reasonable period of time for
the Member concerned to implement the recommendations and rulings; and

(c)

follow the procedures set forth in Article 22 to determine the level of suspension of
concessions or other obligations and obtain DSB authorization in accordance with those
procedures before suspending concessions or other obligations under the covered
agreements in response to the failure of the Member concerned to implement the
recommendations and rulings within that reasonable period of time.
Article 24
Special Procedures Involving Least-Developed Country Members

1.
At all stages of the determination of the causes of a dispute and of dispute settlement procedures
involving a least-developed country Member, particular consideration shall be given to the special situation of
least-developed country Members. In this regard, Members shall exercise due restraint in raising matters
under these procedures involving a least-developed country Member. If nullification or impairment is found
to result from a measure taken by a least-developed country Member, complaining parties shall exercise due
restraint in asking for compensation or seeking authorization to suspend the application of concessions or
other obligations pursuant to these procedures.
2.
In dispute settlement cases involving a least-developed country Member, where a satisfactory
solution has not been found in the course of consultations the Director-General or the Chairman of the DSB
158
Where the provisions of any covered agreement concerning measures taken by regional or local governments or authorities within
the territory of a Member contain provisions different from the provisions of this paragraph, the provisions of such covered agreement
shall prevail.
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shall, upon request by a least-developed country Member offer their good offices, conciliation and mediation
with a view to assisting the parties to settle the dispute, before a request for a panel is made. The DirectorGeneral or the Chairman of the DSB, in providing the above assistance, may consult any source which either
deems appropriate.
Article 25
Arbitration
1.
Expeditious arbitration within the WTO as an alternative means of dispute settlement can facilitate
the solution of certain disputes that concern issues that are clearly defined by both parties.
2.
Except as otherwise provided in this Understanding, resort to arbitration shall be subject to mutual
agreement of the parties which shall agree on the procedures to be followed. Agreements to resort to
arbitration shall be notified to all Members sufficiently in advance of the actual commencement of the
arbitration process.
3.
Other Members may become party to an arbitration proceeding only upon the agreement of the
parties which have agreed to have recourse to arbitration. The parties to the proceeding shall agree to abide by
the arbitration award. Arbitration awards shall be notified to the DSB and the Council or Committee of any
relevant agreement where any Member may raise any point relating thereto.
4.

Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards.
Article 26

1.

Non-Violation Complaints of the Type Described in Paragraph 1(b) of Article XXIII of GATT 1994

Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable to a covered
agreement, a panel or the Appellate Body may only make rulings and recommendations where a party to the
dispute considers that any benefit accruing to it directly or indirectly under the relevant covered agreement is
being nullified or impaired or the attainment of any objective of that Agreement is being impeded as a result
of the application by a Member of any measure, whether or not it conflicts with the provisions of that
Agreement. Where and to the extent that such party considers and a panel or the Appellate Body determines
that a case concerns a measure that does not conflict with the provisions of a covered agreement to which the
provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable, the procedures in this
Understanding shall apply, subject to the following:
(a)

the complaining party shall present a detailed justification in support of any complaint
relating to a measure which does not conflict with the relevant covered agreement;

(b)

where a measure has been found to nullify or impair benefits under, or impede the
attainment of objectives, of the relevant covered agreement without violation thereof, there
is no obligation to withdraw the measure. However, in such cases, the panel or the
Appellate Body shall recommend that the Member concerned make a mutually satisfactory
adjustment;

(c)

notwithstanding the provisions of Article 21, the arbitration provided for in paragraph 3 of
Article 21, upon request of either party, may include a determination of the level of benefits
which have been nullified or impaired, and may also suggest ways and means of reaching a
mutually satisfactory adjustment; such suggestions shall not be binding upon the parties to
the dispute;
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(d)
2.

notwithstanding the provisions of paragraph 1 of Article 22, compensation may be part of a
mutually satisfactory adjustment as final settlement of the dispute.

Complaints of the Type Described in Paragraph 1(c) of Article XXIII of GATT 1994

Where the provisions of paragraph 1(c) of Article XXIII of GATT 1994 are applicable to a covered
agreement, a panel may only make rulings and recommendations where a party considers that any benefit
accruing to it directly or indirectly under the relevant covered agreement is being nullified or impaired or the
attainment of any objective of that Agreement is being impeded as a result of the existence of any situation
other than those to which the provisions of paragraphs 1(a) and 1(b) of Article XXIII of GATT 1994 are
applicable. Where and to the extent that such party considers and a panel determines that the matter is
covered by this paragraph, the procedures of this Understanding shall apply only up to and including the point
in the proceedings where the panel report has been circulated to the Members. The dispute settlement rules
and procedures contained in the Decision of 12 April 1989 (BISD 36S/61-67) shall apply to consideration for
adoption, and surveillance and implementation of recommendations and rulings. The following shall also
apply:
(a)

the complaining party shall present a detailed justification in support of any argument made
with respect to issues covered under this paragraph;

(b)

in cases involving matters covered by this paragraph, if a panel finds that cases also involve
dispute settlement matters other than those covered by this paragraph, the panel shall
circulate a report to the DSB addressing any such matters and a separate report on matters
falling under this paragraph.
Article 27
Responsibilities of the Secretariat

1.
The Secretariat shall have the responsibility of assisting panels, especially on the legal, historical and
procedural aspects of the matters dealt with, and of providing secretarial and technical support.
2.
While the Secretariat assists Members in respect of dispute settlement at their request, there may also
be a need to provide additional legal advice and assistance in respect of dispute settlement to developing
country Members. To this end, the Secretariat shall make available a qualified legal expert from the WTO
technical cooperation services to any developing country Member which so requests. This expert shall assist
the developing country Member in a manner ensuring the continued impartiality of the Secretariat.
3.
The Secretariat shall conduct special training courses for interested Members concerning these
dispute settlement procedures and practices so as to enable Members' experts to be better informed in this
regard.
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APPENDIX 1
AGREEMENTS COVERED BY THE UNDERSTANDING
(A)

Agreement Establishing the World Trade Organization

(B)

Multilateral Trade Agreements

(C)

Annex 1A:
Annex 1B:
Annex 1C:

Multilateral Agreements on Trade in Goods
General Agreement on Trade in Services
Agreement on Trade-Related Aspects of Intellectual Property Rights

Annex 2:

Understanding on Rules and Procedures Governing the Settlement of Disputes

Plurilateral Trade Agreements
Annex 4:

Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement

The applicability of this Understanding to the Plurilateral Trade Agreements shall be subject to the
adoption of a decision by the parties to each agreement setting out the terms for the application of the
Understanding to the individual agreement, including any special or additional rules or procedures for
inclusion in Appendix 2, as notified to the DSB.
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APPENDIX 2
SPECIAL OR ADDITIONAL RULES AND PROCEDURES
CONTAINED IN THE COVERED AGREEMENTS
Agreement

Rules and Procedures

Agreement on the Application of Sanitary
and Phytosanitary Measures

11.2

Agreement on Textiles and Clothing

2.14, 2.21, 4.4, 5.2, 5.4, 5.6, 6.9,
6.10, 6.11, 8.1 through 8.12

Agreement on Technical Barriers to Trade

14.2 through 14.4, Annex 2

Agreement on Implementation of Article VI
of GATT 1994

17.4 through 17.7

Agreement on Implementation of Article VII
of GATT 1994

19.3 through 19.5, Annex II.2(f), 3, 9, 21

Agreement on Subsidies and Countervailing Measures

4.2 through 4.12, 6.6, 7.2 through 7.10, 8.5,
footnote 35, 24.4, 27.7, Annex V

General Agreement on Trade in Services
Annex on Financial Services
Annex on Air Transport Services

XXII:3, XXIII:3
4
4

Decision on Certain Dispute Settlement
Procedures for the GATS

1 through 5

The list of rules and procedures in this Appendix includes provisions where only a part of the
provision may be relevant in this context.
Any special or additional rules or procedures in the Plurilateral Trade Agreements as determined by
the competent bodies of each agreement and as notified to the DSB.
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APPENDIX 3
WORKING PROCEDURES
l.
In its proceedings the panel shall follow the relevant provisions of this Understanding. In addition, the
following working procedures shall apply.
2.
The panel shall meet in closed session. The parties to the dispute, and interested parties, shall be
present at the meetings only when invited by the panel to appear before it.
3.
The deliberations of the panel and the documents submitted to it shall be kept confidential. Nothing in
this Understanding shall preclude a party to a dispute from disclosing statements of its own positions to the
public. Members shall treat as confidential information submitted by another Member to the panel which that
Member has designated as confidential. Where a party to a dispute submits a confidential version of its
written submissions to the panel, it shall also, upon request of a Member, provide a non-confidential summary
of the information contained in its submissions that could be disclosed to the public.
4.
Before the first substantive meeting of the panel with the parties, the parties to the dispute shall
transmit to the panel written submissions in which they present the facts of the case and their arguments.
5.
At its first substantive meeting with the parties, the panel shall ask the party which has brought the
complaint to present its case. Subsequently, and still at the same meeting, the party against which the
complaint has been brought shall be asked to present its point of view.
6.
All third parties which have notified their interest in the dispute to the DSB shall be invited in writing
to present their views during a session of the first substantive meeting of the panel set aside for that purpose.
All such third parties may be present during the entirety of this session.
7.
Formal rebuttals shall be made at a second substantive meeting of the panel. The party complained
against shall have the right to take the floor first to be followed by the complaining party. The parties shall
submit, prior to that meeting, written rebuttals to the panel.
8.
The panel may at any time put questions to the parties and ask them for explanations either in the
course of a meeting with the parties or in writing.
9.
The parties to the dispute and any third party invited to present its views in accordance with Article 10
shall make available to the panel a written version of their oral statements.
10.
In the interest of full transparency, the presentations, rebuttals and statements referred to in
paragraphs 5 to 9 shall be made in the presence of the parties. Moreover, each party's written submissions,
including any comments on the descriptive part of the report and responses to questions put by the panel, shall
be made available to the other party or parties.
11.

Any additional procedures specific to the panel.

12.

Proposed timetable for panel work:
(a)

Receipt of first written submissions of the parties:
(1)
(2)

(b)

complaining Party:
Party complained against:

Date, time and place of first substantive meeting
with the parties; third party session:
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_______
_______

3-6 weeks
2-3 weeks

_______

1-2 weeks

(c)

Receipt of written rebuttals of the parties:

_______

2-3 weeks

(d)

Date, time and place of second substantive
meeting with the parties:

_______

1-2 weeks

(e)

Issuance of descriptive part of the report to the parties:

_______

2-4 weeks

(f)

Receipt of comments by the parties on the
descriptive part of the report:

_______

2 weeks

Issuance of the interim report, including the
findings and conclusions, to the parties:

_______

2-4 weeks

(h)

Deadline for party to request review of part(s) of report:

_______

1 week

(i)

Period of review by panel, including possible
additional meeting with parties:

_______

2 weeks

(j)

Issuance of final report to parties to dispute:

_______

2 weeks

(k)

Circulation of the final report to the Members:

_______

3 weeks

(g)

The above calendar may be changed in the light of unforeseen developments. Additional meetings
with the parties shall be scheduled if required.
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APPENDIX 4
EXPERT REVIEW GROUPS
The following rules and procedures shall apply to expert review groups established in accordance with
the provisions of paragraph 2 of Article 13.
1.
Expert review groups are under the panel's authority. Their terms of reference and detailed working
procedures shall be decided by the panel, and they shall report to the panel.
2.
Participation in expert review groups shall be restricted to persons of professional standing and
experience in the field in question.
3.
Citizens of parties to the dispute shall not serve on an expert review group without the joint agreement
of the parties to the dispute, except in exceptional circumstances when the panel considers that the need for
specialized scientific expertise cannot be fulfilled otherwise. Government officials of parties to the dispute
shall not serve on an expert review group. Members of expert review groups shall serve in their individual
capacities and not as government representatives, nor as representatives of any organization. Governments or
organizations shall therefore not give them instructions with regard to matters before an expert review group.
4.
Expert review groups may consult and seek information and technical advice from any source they
deem appropriate. Before an expert review group seeks such information or advice from a source within the
jurisdiction of a Member, it shall inform the government of that Member. Any Member shall respond
promptly and fully to any request by an expert review group for such information as the expert review group
considers necessary and appropriate.
5.
The parties to a dispute shall have access to all relevant information provided to an expert review
group, unless it is of a confidential nature. Confidential information provided to the expert review group shall
not be released without formal authorization from the government, organization or person providing the
information. Where such information is requested from the expert review group but release of such
information by the expert review group is not authorized, a non-confidential summary of the information will
be provided by the government, organization or person supplying the information.
6.
The expert review group shall submit a draft report to the parties to the dispute with a view to
obtaining their comments, and taking them into account, as appropriate, in the final report, which shall also be
issued to the parties to the dispute when it is submitted to the panel. The final report of the expert review
group shall be advisory only.
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Decision on the Application and Review of the Understanding on
Rules and Procedures Governing the Settlement of Disputes
Ministers,
Recalling the Decision of 22 February 1994 that existing rules and procedures of GATT 1947 in the
field of dispute settlement shall remain in effect until the date of entry into force of the Agreement
Establishing the World Trade Organization,
Invite the relevant Councils and Committees to decide that they shall remain in operation for the
purpose of dealing with any dispute for which the request for consultation was made before that date;
Invite the Ministerial Conference to complete a full review of dispute settlement rules and procedures
under the World Trade Organization within four years after the entry into force of the Agreement Establishing
the World Trade Organization, and to take a decision on the occasion of its first meeting after the completion
of the review, whether to continue, modify or terminate such dispute settlement rules and procedures.
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Decision on Certain Dispute Settlement Procedures for the General
Agreement on Trade Services
Ministers decide to recommend that the Council for Trade in Services at its first meeting adopt the
decision set out below.
The Council for Trade in Services,
Taking into account the specific nature of the obligations and specific commitments of the
Agreement, and of trade in services, with respect to dispute settlement under Articles XXII and XXIII,
Decides as follows:
1.

A roster of panelists shall be established to assist in the selection of panelists.

2.
To this end, Members may suggest names of individuals possessing the qualifications referred to in
paragraph 3 for inclusion on the roster, and shall provide a curriculum vitae of their qualifications including, if
applicable, indication of sector-specific expertise.
3.
Panels shall be composed of well-qualified governmental and/or non-governmental individuals who
have experience in issues related to the General Agreement on Trade in Services and/or trade in services,
including associated regulatory matters. Panelists shall serve in their individual capacities and not as
representatives of any government or organisation.
4.
Panels for disputes regarding sectoral matters shall have the necessary expertise relevant to the
specific services sectors which the dispute concerns.
5.
The Secretariat shall maintain the roster and shall develop procedures for its administration in
consultation with the Chairman of the Council.
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2-5. Others
Agreement on Trade-Related Aspects of Intellectual Property Rights
PART I GENERAL PROVISIONS AND BASIC PRINCIPLES
PART II STANDARDS CONCERNING THE AVAILABILITY, SCOPE AND USE OF INTELLECTUAL
PROPERTY RIGHTS
1.
2.
3.
4.
5.
6.
7.
8.
PART III
1.
2.
3.
4.
5.
PART IV

Copyright and Related Rights
Trademarks
Geographical Indications
Industrial Designs
Patents
Layout-Designs (Topographies) of Integrated Circuits
Protection of Undisclosed Information
Control of Anti-Competitive Practices in Contractual Licences
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
General Obligations
Civil and Administrative Procedures and Remedies
Provisional Measures
Special Requirements Related to Border Measures
Criminal Procedures
ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY RIGHTS
AND RELATED INTER-PARTES PROCEDURES

PART V DISPUTE PREVENTION AND SETTLEMENT
PART VI

TRANSITIONAL ARRANGEMENTS

PART VII

INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS

Members,
Desiring to reduce distortions and impediments to international trade, and taking into account the
need to promote effective and adequate protection of intellectual property rights, and to ensure that measures
and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade;
Recognizing, to this end, the need for new rules and disciplines concerning:
(a)

the applicability of the basic principles of GATT 1994 and of relevant international
intellectual property agreements or conventions;

(b)

the provision of adequate standards and principles concerning the availability, scope and
use of trade-related intellectual property rights;

(c)

the provision of effective and appropriate means for the enforcement of trade-related
intellectual property rights, taking into account differences in national legal systems;
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(d)

the provision of effective and expeditious procedures for the multilateral prevention and
settlement of disputes between governments; and

(e)

transitional arrangements aiming at the fullest participation in the results of the
negotiations;

Recognizing the need for a multilateral framework of principles, rules and disciplines dealing with
international trade in counterfeit goods;
Recognizing that intellectual property rights are private rights;
Recognizing the underlying public policy objectives of national systems for the protection of
intellectual property, including developmental and technological objectives;
Recognizing also the special needs of the least-developed country Members in respect of maximum
flexibility in the domestic implementation of laws and regulations in order to enable them to create a sound
and viable technological base;
Emphasizing the importance of reducing tensions by reaching strengthened commitments to resolve
disputes on trade-related intellectual property issues through multilateral procedures;
Desiring to establish a mutually supportive relationship between the WTO and the World Intellectual
Property Organization (referred to in this Agreement as "WIPO") as well as other relevant international
organizations;
Hereby agree as follows:
PART I
GENERAL PROVISIONS AND BASIC PRINCIPLES
Article 1
Nature and Scope of Obligations
1.
Members shall give effect to the provisions of this Agreement. Members may, but shall not be
obliged to, implement in their law more extensive protection than is required by this Agreement, provided that
such protection does not contravene the provisions of this Agreement. Members shall be free to determine the
appropriate method of implementing the provisions of this Agreement within their own legal system and
practice.
2.
For the purposes of this Agreement, the term "intellectual property" refers to all categories of
intellectual property that are the subject of Sections 1 through 7 of Part II.
3.
Members shall accord the treatment provided for in this Agreement to the nationals of other
Members.159 In respect of the relevant intellectual property right, the nationals of other Members shall be
understood as those natural or legal persons that would meet the criteria for eligibility for protection provided
for in the Paris Convention (1967), the Berne Convention (1971), the Rome Convention and the Treaty on
Intellectual Property in Respect of Integrated Circuits, were all Members of the WTO members of those
159
When "nationals" are referred to in this Agreement, they shall be deemed, in the case of a separate customs territory
Member of the WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective industrial or
commercial establishment in that customs territory.
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conventions. 160 Any Member availing itself of the possibilities provided in paragraph 3 of Article 5 or
paragraph 2 of Article 6 of the Rome Convention shall make a notification as foreseen in those provisions to
the Council for Trade-Related Aspects of Intellectual Property Rights (the "Council for TRIPS").
Article 2
Intellectual Property Conventions
1.
In respect of Parts II, III and IV of this Agreement, Members shall comply with Articles 1 through
12, and Article 19, of the Paris Convention (1967).
2.
Nothing in Parts I to IV of this Agreement shall derogate from existing obligations that Members
may have to each other under the Paris Convention, the Berne Convention, the Rome Convention and the
Treaty on Intellectual Property in Respect of Integrated Circuits.
Article 3
National Treatment
1.
Each Member shall accord to the nationals of other Members treatment no less favourable than that it
accords to its own nationals with regard to the protection161 of intellectual property, subject to the exceptions
already provided in, respectively, the Paris Convention (1967), the Berne Convention (1971), the Rome
Convention or the Treaty on Intellectual Property in Respect of Integrated Circuits. In respect of performers,
producers of phonograms and broadcasting organizations, this obligation only applies in respect of the rights
provided under this Agreement. Any Member availing itself of the possibilities provided in Article 6 of the
Berne Convention (1971) or paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as
foreseen in those provisions to the Council for TRIPS.
2.
Members may avail themselves of the exceptions permitted under paragraph 1 in relation to judicial
and administrative procedures, including the designation of an address for service or the appointment of an
agent within the jurisdiction of a Member, only where such exceptions are necessary to secure compliance
with laws and regulations which are not inconsistent with the provisions of this Agreement and where such
practices are not applied in a manner which would constitute a disguised restriction on trade.

160

In this Agreement, "Paris Convention" refers to the Paris Convention for the Protection of Industrial Property; "Paris
Convention (1967)" refers to the Stockholm Act of this Convention of 14 July 1967. "Berne Convention" refers to the
Berne Convention for the Protection of Literary and Artistic Works; "Berne Convention (1971)" refers to the Paris Act of
this Convention of 24 July 1971. "Rome Convention" refers to the International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting Organizations, adopted at Rome on 26 October 1961. "Treaty on
Intellectual Property in Respect of Integrated Circuits" (IPIC Treaty) refers to the Treaty on Intellectual Property in
Respect of Integrated Circuits, adopted at Washington on 26 May 1989. "WTO Agreement" refers to the Agreement
Establishing the WTO.
161
For the purposes of Articles 3 and 4, "protection" shall include matters affecting the availability, acquisition, scope,
maintenance and enforcement of intellectual property rights as well as those matters affecting the use of intellectual
property rights specifically addressed in this Agreement.
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Article 4
Most-Favoured-Nation Treatment
With regard to the protection of intellectual property, any advantage, favour, privilege or immunity
granted by a Member to the nationals of any other country shall be accorded immediately and unconditionally
to the nationals of all other Members. Exempted from this obligation are any advantage, favour, privilege or
immunity accorded by a Member:
(a)

deriving from international agreements on judicial assistance or law enforcement of a
general nature and not particularly confined to the protection of intellectual property;

(b)

granted in accordance with the provisions of the Berne Convention (1971) or the Rome
Convention authorizing that the treatment accorded be a function not of national treatment
but of the treatment accorded in another country;

(c)

in respect of the rights of performers, producers of phonograms and broadcasting
organizations not provided under this Agreement;

(d)

deriving from international agreements related to the protection of intellectual property
which entered into force prior to the entry into force of the WTO Agreement, provided that
such agreements are notified to the Council for TRIPS and do not constitute an arbitrary or
unjustifiable discrimination against nationals of other Members.
Article 5
Multilateral Agreements on Acquisition or
Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided in multilateral
agreements concluded under the auspices of WIPO relating to the acquisition or maintenance of intellectual
property rights.
Article 6
Exhaustion
For the purposes of dispute settlement under this Agreement, subject to the provisions of Articles 3
and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of intellectual property
rights.
Article 7
Objectives
The protection and enforcement of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of technology, to the mutual advantage of
producers and users of technological knowledge and in a manner conducive to social and economic welfare,
and to a balance of rights and obligations.
Article 8
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Principles
1.
Members may, in formulating or amending their laws and regulations, adopt measures necessary to
protect public health and nutrition, and to promote the public interest in sectors of vital importance to their
socio-economic and technological development, provided that such measures are consistent with the
provisions of this Agreement.
2.
Appropriate measures, provided that they are consistent with the provisions of this Agreement, may
be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which
unreasonably restrain trade or adversely affect the international transfer of technology.
PART II
STANDARDS CONCERNING THE AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: COPYRIGHT AND RELATED RIGHTS
Article 9
Relation to the Berne Convention
1.
Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and the Appendix
thereto. However, Members shall not have rights or obligations under this Agreement in respect of the rights
conferred under Article 6bis of that Convention or of the rights derived therefrom.
2.
Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation
or mathematical concepts as such.
Article 10
Computer Programs and Compilations of Data
1.
Computer programs, whether in source or object code, shall be protected as literary works under the
Berne Convention (1971).
2.
Compilations of data or other material, whether in machine readable or other form, which by reason
of the selection or arrangement of their contents constitute intellectual creations shall be protected as such.
Such protection, which shall not extend to the data or material itself, shall be without prejudice to any
copyright subsisting in the data or material itself.
Article 11
Rental Rights
In respect of at least computer programs and cinematographic works, a Member shall provide
authors and their successors in title the right to authorize or to prohibit the commercial rental to the public of
originals or copies of their copyright works. A Member shall be excepted from this obligation in respect of
cinematographic works unless such rental has led to widespread copying of such works which is materially
impairing the exclusive right of reproduction conferred in that Member on authors and their successors in title.
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In respect of computer programs, this obligation does not apply to rentals where the program itself is not the
essential object of the rental.
Article 12
Term of Protection
Whenever the term of protection of a work, other than a photographic work or a work of applied art,
is calculated on a basis other than the life of a natural person, such term shall be no less than 50 years from the
end of the calendar year of authorized publication, or, failing such authorized publication within 50 years from
the making of the work, 50 years from the end of the calendar year of making.
Article 13
Limitations and Exceptions
Members shall confine limitations or exceptions to exclusive rights to certain special cases which do
not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests
of the right holder.
Article 14
Protection of Performers, Producers of Phonograms
(Sound Recordings) and Broadcasting Organizations
1.
In respect of a fixation of their performance on a phonogram, performers shall have the possibility of
preventing the following acts when undertaken without their authorization: the fixation of their unfixed
performance and the reproduction of such fixation. Performers shall also have the possibility of preventing
the following acts when undertaken without their authorization: the broadcasting by wireless means and the
communication to the public of their live performance.
2.
Producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect
reproduction of their phonograms.
3.
Broadcasting organizations shall have the right to prohibit the following acts when undertaken
without their authorization: the fixation, the reproduction of fixations, and the rebroadcasting by wireless
means of broadcasts, as well as the communication to the public of television broadcasts of the same. Where
Members do not grant such rights to broadcasting organizations, they shall provide owners of copyright in the
subject matter of broadcasts with the possibility of preventing the above acts, subject to the provisions of the
Berne Convention (1971).
4.
The provisions of Article 11 in respect of computer programs shall apply mutatis mutandis to
producers of phonograms and any other right holders in phonograms as determined in a Member's law. If on
15 April 1994 a Member has in force a system of equitable remuneration of right holders in respect of the
rental of phonograms, it may maintain such system provided that the commercial rental of phonograms is not
giving rise to the material impairment of the exclusive rights of reproduction of right holders.
5.
The term of the protection available under this Agreement to performers and producers of
phonograms shall last at least until the end of a period of 50 years computed from the end of the calendar year
in which the fixation was made or the performance took place. The term of protection granted pursuant to
paragraph 3 shall last for at least 20 years from the end of the calendar year in which the broadcast took place.
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6.
Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3, provide for
conditions, limitations, exceptions and reservations to the extent permitted by the Rome Convention.
However, the provisions of Article 18 of the Berne Convention (1971) shall also apply, mutatis mutandis, to
the rights of performers and producers of phonograms in phonograms.
SECTION 2: TRADEMARKS
Article 15
Protectable Subject Matter
1.
Any sign, or any combination of signs, capable of distinguishing the goods or services of one
undertaking from those of other undertakings, shall be capable of constituting a trademark. Such signs, in
particular words including personal names, letters, numerals, figurative elements and combinations of colours
as well as any combination of such signs, shall be eligible for registration as trademarks. Where signs are not
inherently capable of distinguishing the relevant goods or services, Members may make registrability depend
on distinctiveness acquired through use. Members may require, as a condition of registration, that signs be
visually perceptible.
2.
Paragraph 1 shall not be understood to prevent a Member from denying registration of a trademark
on other grounds, provided that they do not derogate from the provisions of the Paris Convention (1967).
3.
Members may make registrability depend on use. However, actual use of a trademark shall not be a
condition for filing an application for registration. An application shall not be refused solely on the ground
that intended use has not taken place before the expiry of a period of three years from the date of application.
4.
The nature of the goods or services to which a trademark is to be applied shall in no case form an
obstacle to registration of the trademark.
5.
Members shall publish each trademark either before it is registered or promptly after it is registered
and shall afford a reasonable opportunity for petitions to cancel the registration. In addition, Members may
afford an opportunity for the registration of a trademark to be opposed.
Article 16
Rights Conferred
1.
The owner of a registered trademark shall have the exclusive right to prevent all third parties not
having the owner s consent from using in the course of trade identical or similar signs for goods or services
which are identical or similar to those in respect of which the trademark is registered where such use would
result in a likelihood of confusion. In case of the use of an identical sign for identical goods or services, a
likelihood of confusion shall be presumed. The rights described above shall not prejudice any existing prior
rights, nor shall they affect the possibility of Members making rights available on the basis of use.
2.
Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In
determining whether a trademark is well-known, Members shall take account of the knowledge of the
trademark in the relevant sector of the public, including knowledge in the Member concerned which has been
obtained as a result of the promotion of the trademark.
3.
Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods or services which
are not similar to those in respect of which a trademark is registered, provided that use of that trademark in
relation to those goods or services would indicate a connection between those goods or services and the owner

330

of the registered trademark and provided that the interests of the owner of the registered trademark are likely
to be damaged by such use.
Article 17
Exceptions
Members may provide limited exceptions to the rights conferred by a trademark, such as fair use of
descriptive terms, provided that such exceptions take account of the legitimate interests of the owner of the
trademark and of third parties.
Article 18
Term of Protection
Initial registration, and each renewal of registration, of a trademark shall be for a term of no less than
seven years. The registration of a trademark shall be renewable indefinitely.

Article 19
Requirement of Use
1.
If use is required to maintain a registration, the registration may be cancelled only after an
uninterrupted period of at least three years of non-use, unless valid reasons based on the existence of obstacles
to such use are shown by the trademark owner. Circumstances arising independently of the will of the owner
of the trademark which constitute an obstacle to the use of the trademark, such as import restrictions on or
other government requirements for goods or services protected by the trademark, shall be recognized as valid
reasons for non-use.
2.
When subject to the control of its owner, use of a trademark by another person shall be recognized as
use of the trademark for the purpose of maintaining the registration.
Article 20
Other Requirements
The use of a trademark in the course of trade shall not be unjustifiably encumbered by special
requirements, such as use with another trademark, use in a special form or use in a manner detrimental to its
capability to distinguish the goods or services of one undertaking from those of other undertakings. This will
not preclude a requirement prescribing the use of the trademark identifying the undertaking producing the
goods or services along with, but without linking it to, the trademark distinguishing the specific goods or
services in question of that undertaking.
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Article 21
Licensing and Assignment
Members may determine conditions on the licensing and assignment of trademarks, it being
understood that the compulsory licensing of trademarks shall not be permitted and that the owner of a
registered trademark shall have the right to assign the trademark with or without the transfer of the business to
which the trademark belongs.
SECTION 3: GEOGRAPHICAL INDICATIONS
Article 22
Protection of Geographical Indications
1.
Geographical indications are, for the purposes of this Agreement, indications which identify a good
as originating in the territory of a Member, or a region or locality in that territory, where a given quality,
reputation or other characteristic of the good is essentially attributable to its geographical origin.
2.
In respect of geographical indications, Members shall provide the legal means for interested parties
to prevent:
(a)

the use of any means in the designation or presentation of a good that indicates or suggests
that the good in question originates in a geographical area other than the true place of origin
in a manner which misleads the public as to the geographical origin of the good;

(b)

any use which constitutes an act of unfair competition within the meaning of Article 10bis
of the Paris Convention (1967).

3.
A Member shall, ex officio if its legislation so permits or at the request of an interested party, refuse
or invalidate the registration of a trademark which contains or consists of a geographical indication with
respect to goods not originating in the territory indicated, if use of the indication in the trademark for such
goods in that Member is of such a nature as to mislead the public as to the true place of origin.
4.
The protection under paragraphs 1, 2 and 3 shall be applicable against a geographical indication
which, although literally true as to the territory, region or locality in which the goods originate, falsely
represents to the public that the goods originate in another territory.
Article 23
Additional Protection for Geographical Indications
for Wines and Spirits
1.
Each Member shall provide the legal means for interested parties to prevent use of a geographical
indication identifying wines for wines not originating in the place indicated by the geographical indication in
question or identifying spirits for spirits not originating in the place indicated by the geographical indication in
question, even where the true origin of the goods is indicated or the geographical indication is used in
translation or accompanied by expressions such as "kind", "type", "style", "imitation" or the like.162

162

Notwithstanding the first sentence of Article 42, Members may, with respect to these obligations, instead provide for
enforcement by administrative action.
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2.
The registration of a trademark for wines which contains or consists of a geographical indication
identifying wines or for spirits which contains or consists of a geographical indication identifying spirits shall
be refused or invalidated, ex officio if a Member's legislation so permits or at the request of an interested party,
with respect to such wines or spirits not having this origin.
3.
In the case of homonymous geographical indications for wines, protection shall be accorded to each
indication, subject to the provisions of paragraph 4 of Article 22. Each Member shall determine the practical
conditions under which the homonymous indications in question will be differentiated from each other, taking
into account the need to ensure equitable treatment of the producers concerned and that consumers are not
misled.
4.
In order to facilitate the protection of geographical indications for wines, negotiations shall be
undertaken in the Council for TRIPS concerning the establishment of a multilateral system of notification and
registration of geographical indications for wines eligible for protection in those Members participating in the
system.
Article 24
International Negotiations; Exceptions
1.
Members agree to enter into negotiations aimed at increasing the protection of individual
geographical indications under Article 23. The provisions of paragraphs 4 through 8 below shall not be used
by a Member to refuse to conduct negotiations or to conclude bilateral or multilateral agreements. In the
context of such negotiations, Members shall be willing to consider the continued applicability of these
provisions to individual geographical indications whose use was the subject of such negotiations.
2.
The Council for TRIPS shall keep under review the application of the provisions of this Section; the
first such review shall take place within two years of the entry into force of the WTO Agreement. Any matter
affecting the compliance with the obligations under these provisions may be drawn to the attention of the
Council, which, at the request of a Member, shall consult with any Member or Members in respect of such
matter in respect of which it has not been possible to find a satisfactory solution through bilateral or
plurilateral consultations between the Members concerned. The Council shall take such action as may be
agreed to facilitate the operation and further the objectives of this Section.
3.
In implementing this Section, a Member shall not diminish the protection of geographical indications
that existed in that Member immediately prior to the date of entry into force of the WTO Agreement.
4.
Nothing in this Section shall require a Member to prevent continued and similar use of a particular
geographical indication of another Member identifying wines or spirits in connection with goods or services
by any of its nationals or domiciliaries who have used that geographical indication in a continuous manner
with regard to the same or related goods or services in the territory of that Member either (a) for at least 10
years preceding 15 April 1994 or (b) in good faith preceding that date.
5.
Where a trademark has been applied for or registered in good faith, or where rights to a trademark
have been acquired through use in good faith either:
(a)

before the date of application of these provisions in that Member as defined in Part VI; or

(b)

before the geographical indication is protected in its country of origin;

measures adopted to implement this Section shall not prejudice eligibility for or the validity of the registration
of a trademark, or the right to use a trademark, on the basis that such a trademark is identical with, or similar
to, a geographical indication.
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6.
Nothing in this Section shall require a Member to apply its provisions in respect of a geographical
indication of any other Member with respect to goods or services for which the relevant indication is identical
with the term customary in common language as the common name for such goods or services in the territory
of that Member. Nothing in this Section shall require a Member to apply its provisions in respect of a
geographical indication of any other Member with respect to products of the vine for which the relevant
indication is identical with the customary name of a grape variety existing in the territory of that Member as of
the date of entry into force of the WTO Agreement.
7.
A Member may provide that any request made under this Section in connection with the use or
registration of a trademark must be presented within five years after the adverse use of the protected indication
has become generally known in that Member or after the date of registration of the trademark in that Member
provided that the trademark has been published by that date, if such date is earlier than the date on which the
adverse use became generally known in that Member, provided that the geographical indication is not used or
registered in bad faith.
8.
The provisions of this Section shall in no way prejudice the right of any person to use, in the course
of trade, that person s name or the name of that person s predecessor in business, except where such name is
used in such a manner as to mislead the public.
9.
There shall be no obligation under this Agreement to protect geographical indications which are not
or cease to be protected in their country of origin, or which have fallen into disuse in that country.
SECTION 4: INDUSTRIAL DESIGNS
Article 25
Requirements for Protection
1.
Members shall provide for the protection of independently created industrial designs that are new or
original. Members may provide that designs are not new or original if they do not significantly differ from
known designs or combinations of known design features. Members may provide that such protection shall
not extend to designs dictated essentially by technical or functional considerations.
2.
Each Member shall ensure that requirements for securing protection for textile designs, in particular
in regard to any cost, examination or publication, do not unreasonably impair the opportunity to seek and
obtain such protection. Members shall be free to meet this obligation through industrial design law or through
copyright law.
Article 26
Protection
1.
The owner of a protected industrial design shall have the right to prevent third parties not having the
owner s consent from making, selling or importing articles bearing or embodying a design which is a copy, or
substantially a copy, of the protected design, when such acts are undertaken for commercial purposes.
2.
Members may provide limited exceptions to the protection of industrial designs, provided that such
exceptions do not unreasonably conflict with the normal exploitation of protected industrial designs and do
not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the
legitimate interests of third parties.
3.

The duration of protection available shall amount to at least 10 years.
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SECTION 5: PATENTS
Article 27
Patentable Subject Matter
1.
Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether
products or processes, in all fields of technology, provided that they are new, involve an inventive step and are
capable of industrial application. 163 Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and
paragraph 3 of this Article, patents shall be available and patent rights enjoyable without discrimination as to
the place of invention, the field of technology and whether products are imported or locally produced.
2.
Members may exclude from patentability inventions, the prevention within their territory of the
commercial exploitation of which is necessary to protect ordre public or morality, including to protect human,
animal or plant life or health or to avoid serious prejudice to the environment, provided that such exclusion is
not made merely because the exploitation is prohibited by their law.
3.

Members may also exclude from patentability:
(a)

diagnostic, therapeutic and surgical methods for the treatment of humans or animals;

(b)

plants and animals other than micro-organisms, and essentially biological processes for the
production of plants or animals other than non-biological and microbiological processes.
However, Members shall provide for the protection of plant varieties either by patents or
by an effective sui generis system or by any combination thereof. The provisions of this
subparagraph shall be reviewed four years after the date of entry into force of the WTO
Agreement.
Article 28
Rights Conferred

1.

A patent shall confer on its owner the following exclusive rights:
(a)

where the subject matter of a patent is a product, to prevent third parties not having the
owner s consent from the acts of: making, using, offering for sale, selling, or importing164
for these purposes that product;

(b)

where the subject matter of a patent is a process, to prevent third parties not having the
owner s consent from the act of using the process, and from the acts of: using, offering for
sale, selling, or importing for these purposes at least the product obtained directly by that
process.

2.
Patent owners shall also have the right to assign, or transfer by succession, the patent and to conclude
licensing contracts.

163

For the purposes of this Article, the terms "inventive step" and "capable of industrial application" may be deemed by a
Member to be synonymous with the terms "non-obvious" and "useful" respectively.
164

This right, like all other rights conferred under this Agreement in respect of the use, sale, importation or other
distribution of goods, is subject to the provisions of Article 6.
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Article 29
Conditions on Patent Applicants
1.
Members shall require that an applicant for a patent shall disclose the invention in a manner
sufficiently clear and complete for the invention to be carried out by a person skilled in the art and may
require the applicant to indicate the best mode for carrying out the invention known to the inventor at the
filing date or, where priority is claimed, at the priority date of the application.
2.
Members may require an applicant for a patent to provide information concerning the applicant s
corresponding foreign applications and grants.
Article 30
Exceptions to Rights Conferred
Members may provide limited exceptions to the exclusive rights conferred by a patent, provided that
such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably
prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of third parties.
Article 31
Other Use Without Authorization of the Right Holder
Where the law of a Member allows for other use165 of the subject matter of a patent without the
authorization of the right holder, including use by the government or third parties authorized by the
government, the following provisions shall be respected:

165

(a)

authorization of such use shall be considered on its individual merits;

(b)

such use may only be permitted if, prior to such use, the proposed user has made efforts to
obtain authorization from the right holder on reasonable commercial terms and conditions
and that such efforts have not been successful within a reasonable period of time. This
requirement may be waived by a Member in the case of a national emergency or other
circumstances of extreme urgency or in cases of public non-commercial use. In situations
of national emergency or other circumstances of extreme urgency, the right holder shall,
nevertheless, be notified as soon as reasonably practicable. In the case of public noncommercial use, where the government or contractor, without making a patent search,
knows or has demonstrable grounds to know that a valid patent is or will be used by or for
the government, the right holder shall be informed promptly;

(c)

the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public noncommercial use or to remedy a practice determined after judicial or administrative process
to be anti-competitive;

(d)

such use shall be non-exclusive;

(e)

such use shall be non-assignable, except with that part of the enterprise or goodwill which
enjoys such use;

"Other use" refers to use other than that allowed under Article 30.
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(f)

any such use shall be authorized predominantly for the supply of the domestic market of the
Member authorizing such use;

(g)

authorization for such use shall be liable, subject to adequate protection of the legitimate
interests of the persons so authorized, to be terminated if and when the circumstances which
led to it cease to exist and are unlikely to recur. The competent authority shall have the
authority to review, upon motivated request, the continued existence of these
circumstances;

(h)

the right holder shall be paid adequate remuneration in the circumstances of each case,
taking into account the economic value of the authorization;

(i)

the legal validity of any decision relating to the authorization of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(j)

any decision relating to the remuneration provided in respect of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(k)

Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f)
where such use is permitted to remedy a practice determined after judicial or administrative
process to be anti-competitive. The need to correct anti-competitive practices may be taken
into account in determining the amount of remuneration in such cases. Competent
authorities shall have the authority to refuse termination of authorization if and when the
conditions which led to such authorization are likely to recur;

(l)

where such use is authorized to permit the exploitation of a patent ("the second patent")
which cannot be exploited without infringing another patent ("the first patent"), the
following additional conditions shall apply:
(i)

the invention claimed in the second patent shall involve an important technical
advance of considerable economic significance in relation to the invention claimed
in the first patent;

(ii)

the owner of the first patent shall be entitled to a cross-licence on reasonable terms
to use the invention claimed in the second patent; and

(iii)

the use authorized in respect of the first patent shall be non-assignable except with
the assignment of the second patent.
Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available.
Article 33
Term of Protection
The term of protection available shall not end before the expiration of a period of twenty years
counted from the filing date.166
166

It is understood that those Members which do not have a system of original grant may provide that the term of
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Article 34
Process Patents: Burden of Proof
1.
For the purposes of civil proceedings in respect of the infringement of the rights of the owner
referred to in paragraph 1(b) of Article 28, if the subject matter of a patent is a process for obtaining a product,
the judicial authorities shall have the authority to order the defendant to prove that the process to obtain an
identical product is different from the patented process. Therefore, Members shall provide, in at least one of
the following circumstances, that any identical product when produced without the consent of the patent
owner shall, in the absence of proof to the contrary, be deemed to have been obtained by the patented process:
(a)

if the product obtained by the patented process is new;

(b)

if there is a substantial likelihood that the identical product was made by the process and the
owner of the patent has been unable through reasonable efforts to determine the process
actually used.

2.
Any Member shall be free to provide that the burden of proof indicated in paragraph 1 shall be on the
alleged infringer only if the condition referred to in subparagraph (a) is fulfilled or only if the condition
referred to in subparagraph (b) is fulfilled.
3.
In the adduction of proof to the contrary, the legitimate interests of defendants in protecting their
manufacturing and business secrets shall be taken into account.
SECTION 6: LAYOUT-DESIGNS (TOPOGRAPHIES) OF INTEGRATED CIRCUITS
Article 35
Relation to the IPIC Treaty
Members agree to provide protection to the layout-designs (topographies) of integrated circuits
(referred to in this Agreement as "layout-designs") in accordance with Articles 2 through 7 (other than
paragraph 3 of Article 6), Article 12 and paragraph 3 of Article 16 of the Treaty on Intellectual Property in
Respect of Integrated Circuits and, in addition, to comply with the following provisions.
Article 36
Scope of the Protection
Subject to the provisions of paragraph 1 of Article 37, Members shall consider unlawful the
following acts if performed without the authorization of the right holder:167 importing, selling, or otherwise
distributing for commercial purposes a protected layout-design, an integrated circuit in which a protected
layout-design is incorporated, or an article incorporating such an integrated circuit only in so far as it
continues to contain an unlawfully reproduced layout-design.

protection shall be computed from the filing date in the system of original grant.
167

The term "right holder" in this Section shall be understood as having the same meaning as the term "holder of the
right" in the IPIC Treaty.
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Article 37
Acts Not Requiring the Authorization of the Right Holder
1.
Notwithstanding Article 36, no Member shall consider unlawful the performance of any of the acts
referred to in that Article in respect of an integrated circuit incorporating an unlawfully reproduced layoutdesign or any article incorporating such an integrated circuit where the person performing or ordering such
acts did not know and had no reasonable ground to know, when acquiring the integrated circuit or article
incorporating such an integrated circuit, that it incorporated an unlawfully reproduced layout-design.
Members shall provide that, after the time that such person has received sufficient notice that the layoutdesign was unlawfully reproduced, that person may perform any of the acts with respect to the stock on hand
or ordered before such time, but shall be liable to pay to the right holder a sum equivalent to a reasonable
royalty such as would be payable under a freely negotiated licence in respect of such a layout-design.
2.
The conditions set out in subparagraphs (a) through (k) of Article 31 shall apply mutatis mutandis in
the event of any non-voluntary licensing of a layout-design or of its use by or for the government without the
authorization of the right holder.
Article 38
Term of Protection
1.
In Members requiring registration as a condition of protection, the term of protection of layoutdesigns shall not end before the expiration of a period of 10 years counted from the date of filing an
application for registration or from the first commercial exploitation wherever in the world it occurs.
2.
In Members not requiring registration as a condition for protection, layout-designs shall be protected
for a term of no less than 10 years from the date of the first commercial exploitation wherever in the world it
occurs.
3.
Notwithstanding paragraphs 1 and 2, a Member may provide that protection shall lapse 15 years after
the creation of the layout-design.
SECTION 7: PROTECTION OF UNDISCLOSED INFORMATION
Article 39
1.
In the course of ensuring effective protection against unfair competition as provided in Article 10bis
of the Paris Convention (1967), Members shall protect undisclosed information in accordance with
paragraph 2 and data submitted to governments or governmental agencies in accordance with paragraph 3.
2.
Natural and legal persons shall have the possibility of preventing information lawfully within their
control from being disclosed to, acquired by, or used by others without their consent in a manner contrary to
honest commercial practices168 so long as such information:

168

For the purpose of this provision, "a manner contrary to honest commercial practices" shall mean at least practices
such as breach of contract, breach of confidence and inducement to breach, and includes the acquisition of undisclosed
information by third parties who knew, or were grossly negligent in failing to know, that such practices were involved in
the acquisition.
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(a)

is secret in the sense that it is not, as a body or in the precise configuration and assembly of
its components, generally known among or readily accessible to persons within the circles
that normally deal with the kind of information in question;

(b)

has commercial value because it is secret; and

(c)

has been subject to reasonable steps under the circumstances, by the person lawfully in
control of the information, to keep it secret.

3.
Members, when requiring, as a condition of approving the marketing of pharmaceutical or of
agricultural chemical products which utilize new chemical entities, the submission of undisclosed test or other
data, the origination of which involves a considerable effort, shall protect such data against unfair commercial
use. In addition, Members shall protect such data against disclosure, except where necessary to protect the
public, or unless steps are taken to ensure that the data are protected against unfair commercial use.
SECTION 8: CONTROL OF ANTI-COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES
Article 40
1.
Members agree that some licensing practices or conditions pertaining to intellectual property rights
which restrain competition may have adverse effects on trade and may impede the transfer and dissemination
of technology.
2.
Nothing in this Agreement shall prevent Members from specifying in their legislation licensing
practices or conditions that may in particular cases constitute an abuse of intellectual property rights having an
adverse effect on competition in the relevant market. As provided above, a Member may adopt, consistently
with the other provisions of this Agreement, appropriate measures to prevent or control such practices, which
may include for example exclusive grantback conditions, conditions preventing challenges to validity and
coercive package licensing, in the light of the relevant laws and regulations of that Member.
3.
Each Member shall enter, upon request, into consultations with any other Member which has cause
to believe that an intellectual property right owner that is a national or domiciliary of the Member to which the
request for consultations has been addressed is undertaking practices in violation of the requesting Member's
laws and regulations on the subject matter of this Section, and which wishes to secure compliance with such
legislation, without prejudice to any action under the law and to the full freedom of an ultimate decision of
either Member. The Member addressed shall accord full and sympathetic consideration to, and shall afford
adequate opportunity for, consultations with the requesting Member, and shall cooperate through supply of
publicly available non-confidential information of relevance to the matter in question and of other information
available to the Member, subject to domestic law and to the conclusion of mutually satisfactory agreements
concerning the safeguarding of its confidentiality by the requesting Member.
4.
A Member whose nationals or domiciliaries are subject to proceedings in another Member
concerning alleged violation of that other Member's laws and regulations on the subject matter of this Section
shall, upon request, be granted an opportunity for consultations by the other Member under the same
conditions as those foreseen in paragraph 3.
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PART III
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: GENERAL OBLIGATIONS
Article 41
1.
Members shall ensure that enforcement procedures as specified in this Part are available under their
law so as to permit effective action against any act of infringement of intellectual property rights covered by
this Agreement, including expeditious remedies to prevent infringements and remedies which constitute a
deterrent to further infringements. These procedures shall be applied in such a manner as to avoid the creation
of barriers to legitimate trade and to provide for safeguards against their abuse.
2.
Procedures concerning the enforcement of intellectual property rights shall be fair and equitable.
They shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted
delays.
3.
Decisions on the merits of a case shall preferably be in writing and reasoned. They shall be made
available at least to the parties to the proceeding without undue delay. Decisions on the merits of a case shall
be based only on evidence in respect of which parties were offered the opportunity to be heard.
4.
Parties to a proceeding shall have an opportunity for review by a judicial authority of final
administrative decisions and, subject to jurisdictional provisions in a Member's law concerning the importance
of a case, of at least the legal aspects of initial judicial decisions on the merits of a case. However, there shall
be no obligation to provide an opportunity for review of acquittals in criminal cases.
5.
It is understood that this Part does not create any obligation to put in place a judicial system for the
enforcement of intellectual property rights distinct from that for the enforcement of law in general, nor does it
affect the capacity of Members to enforce their law in general. Nothing in this Part creates any obligation
with respect to the distribution of resources as between enforcement of intellectual property rights and the
enforcement of law in general.
SECTION 2: CIVIL AND ADMINISTRATIVE PROCEDURES AND REMEDIES
Article 42
Fair and Equitable Procedures
Members shall make available to right holders 169 civil judicial procedures concerning the
enforcement of any intellectual property right covered by this Agreement. Defendants shall have the right to
written notice which is timely and contains sufficient detail, including the basis of the claims. Parties shall be
allowed to be represented by independent legal counsel, and procedures shall not impose overly burdensome
requirements concerning mandatory personal appearances. All parties to such procedures shall be duly
entitled to substantiate their claims and to present all relevant evidence. The procedure shall provide a means
to identify and protect confidential information, unless this would be contrary to existing constitutional
requirements.

169

For the purpose of this Part, the term "right holder" includes federations and associations having legal standing to
assert such rights.
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Article 43
Evidence
1.
The judicial authorities shall have the authority, where a party has presented reasonably available
evidence sufficient to support its claims and has specified evidence relevant to substantiation of its claims
which lies in the control of the opposing party, to order that this evidence be produced by the opposing party,
subject in appropriate cases to conditions which ensure the protection of confidential information.
2.
In cases in which a party to a proceeding voluntarily and without good reason refuses access to, or
otherwise does not provide necessary information within a reasonable period, or significantly impedes a
procedure relating to an enforcement action, a Member may accord judicial authorities the authority to make
preliminary and final determinations, affirmative or negative, on the basis of the information presented to
them, including the complaint or the allegation presented by the party adversely affected by the denial of
access to information, subject to providing the parties an opportunity to be heard on the allegations or
evidence.
Article 44
Injunctions
1.
The judicial authorities shall have the authority to order a party to desist from an infringement, inter
alia to prevent the entry into the channels of commerce in their jurisdiction of imported goods that involve the
infringement of an intellectual property right, immediately after customs clearance of such goods. Members
are not obliged to accord such authority in respect of protected subject matter acquired or ordered by a person
prior to knowing or having reasonable grounds to know that dealing in such subject matter would entail the
infringement of an intellectual property right.
2.
Notwithstanding the other provisions of this Part and provided that the provisions of Part II
specifically addressing use by governments, or by third parties authorized by a government, without the
authorization of the right holder are complied with, Members may limit the remedies available against such
use to payment of remuneration in accordance with subparagraph (h) of Article 31. In other cases, the
remedies under this Part shall apply or, where these remedies are inconsistent with a Member's law,
declaratory judgments and adequate compensation shall be available.
Article 45
Damages
1.
The judicial authorities shall have the authority to order the infringer to pay the right holder damages
adequate to compensate for the injury the right holder has suffered because of an infringement of that
person s intellectual property right by an infringer who knowingly, or with reasonable grounds to know,
engaged in infringing activity.
2.
The judicial authorities shall also have the authority to order the infringer to pay the right holder
expenses, which may include appropriate attorney's fees. In appropriate cases, Members may authorize the
judicial authorities to order recovery of profits and/or payment of pre-established damages even where the
infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity.
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Article 46
Other Remedies
In order to create an effective deterrent to infringement, the judicial authorities shall have the
authority to order that goods that they have found to be infringing be, without compensation of any sort,
disposed of outside the channels of commerce in such a manner as to avoid any harm caused to the right
holder, or, unless this would be contrary to existing constitutional requirements, destroyed. The judicial
authorities shall also have the authority to order that materials and implements the predominant use of which
has been in the creation of the infringing goods be, without compensation of any sort, disposed of outside the
channels of commerce in such a manner as to minimize the risks of further infringements. In considering such
requests, the need for proportionality between the seriousness of the infringement and the remedies ordered as
well as the interests of third parties shall be taken into account. In regard to counterfeit trademark goods, the
simple removal of the trademark unlawfully affixed shall not be sufficient, other than in exceptional cases, to
permit release of the goods into the channels of commerce.
Article 47
Right of Information
Members may provide that the judicial authorities shall have the authority, unless this would be out
of proportion to the seriousness of the infringement, to order the infringer to inform the right holder of the
identity of third persons involved in the production and distribution of the infringing goods or services and of
their channels of distribution.
Article 48
Indemnification of the Defendant
1.
The judicial authorities shall have the authority to order a party at whose request measures were
taken and who has abused enforcement procedures to provide to a party wrongfully enjoined or restrained
adequate compensation for the injury suffered because of such abuse. The judicial authorities shall also have
the authority to order the applicant to pay the defendant expenses, which may include appropriate attorney's
fees.
2.
In respect of the administration of any law pertaining to the protection or enforcement of intellectual
property rights, Members shall only exempt both public authorities and officials from liability to appropriate
remedial measures where actions are taken or intended in good faith in the course of the administration of that
law.
Article 49
Administrative Procedures
To the extent that any civil remedy can be ordered as a result of administrative procedures on the
merits of a case, such procedures shall conform to principles equivalent in substance to those set forth in this
Section.
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SECTION 3: PROVISIONAL MEASURES
Article 50
1.

The judicial authorities shall have the authority to order prompt and effective provisional measures:
(a)

to prevent an infringement of any intellectual property right from occurring, and in
particular to prevent the entry into the channels of commerce in their jurisdiction of goods,
including imported goods immediately after customs clearance;

(b)

to preserve relevant evidence in regard to the alleged infringement.

2.
The judicial authorities shall have the authority to adopt provisional measures inaudita altera parte
where appropriate, in particular where any delay is likely to cause irreparable harm to the right holder, or
where there is a demonstrable risk of evidence being destroyed.
3.
The judicial authorities shall have the authority to require the applicant to provide any reasonably
available evidence in order to satisfy themselves with a sufficient degree of certainty that the applicant is the
right holder and that the applicant s right is being infringed or that such infringement is imminent, and to
order the applicant to provide a security or equivalent assurance sufficient to protect the defendant and to
prevent abuse.
4.
Where provisional measures have been adopted inaudita altera parte, the parties affected shall be
given notice, without delay after the execution of the measures at the latest. A review, including a right to be
heard, shall take place upon request of the defendant with a view to deciding, within a reasonable period after
the notification of the measures, whether these measures shall be modified, revoked or confirmed.
5.
The applicant may be required to supply other information necessary for the identification of the
goods concerned by the authority that will execute the provisional measures.
6.
Without prejudice to paragraph 4, provisional measures taken on the basis of paragraphs 1 and 2
shall, upon request by the defendant, be revoked or otherwise cease to have effect, if proceedings leading to a
decision on the merits of the case are not initiated within a reasonable period, to be determined by the judicial
authority ordering the measures where a Member's law so permits or, in the absence of such a determination,
not to exceed 20 working days or 31 calendar days, whichever is the longer.
7.
Where the provisional measures are revoked or where they lapse due to any act or omission by the
applicant, or where it is subsequently found that there has been no infringement or threat of infringement of an
intellectual property right, the judicial authorities shall have the authority to order the applicant, upon request
of the defendant, to provide the defendant appropriate compensation for any injury caused by these measures.
8.
To the extent that any provisional measure can be ordered as a result of administrative procedures,
such procedures shall conform to principles equivalent in substance to those set forth in this Section.
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SECTION 4: SPECIAL REQUIREMENTS RELATED TO BORDER MEASURES170
Article 51
Suspension of Release by Customs Authorities
Members shall, in conformity with the provisions set out below, adopt procedures171 to enable a right
holder, who has valid grounds for suspecting that the importation of counterfeit trademark or pirated copyright
goods172 may take place, to lodge an application in writing with competent authorities, administrative or
judicial, for the suspension by the customs authorities of the release into free circulation of such goods.
Members may enable such an application to be made in respect of goods which involve other infringements of
intellectual property rights, provided that the requirements of this Section are met. Members may also provide
for corresponding procedures concerning the suspension by the customs authorities of the release of infringing
goods destined for exportation from their territories.
Article 52
Application
Any right holder initiating the procedures under Article 51 shall be required to provide adequate
evidence to satisfy the competent authorities that, under the laws of the country of importation, there is prima
facie an infringement of the right holder s intellectual property right and to supply a sufficiently detailed
description of the goods to make them readily recognizable by the customs authorities. The competent
authorities shall inform the applicant within a reasonable period whether they have accepted the application
and, where determined by the competent authorities, the period for which the customs authorities will take
action.
Article 53
Security or Equivalent Assurance
1.
The competent authorities shall have the authority to require an applicant to provide a security or
equivalent assurance sufficient to protect the defendant and the competent authorities and to prevent abuse.
Such security or equivalent assurance shall not unreasonably deter recourse to these procedures.
170

Where a Member has dismantled substantially all controls over movement of goods across its border with another
Member with which it forms part of a customs union, it shall not be required to apply the provisions of this Section at that
border.
171

It is understood that there shall be no obligation to apply such procedures to imports of goods put on the market in
another country by or with the consent of the right holder, or to goods in transit.
172

For the purposes of this Agreement:
(a)
"counterfeit trademark goods" shall mean any goods, including packaging, bearing without
authorization a trademark which is identical to the trademark validly registered in respect of such
goods, or which cannot be distinguished in its essential aspects from such a trademark, and which
thereby infringes the rights of the owner of the trademark in question under the law of the country of
importation;
(b)
"pirated copyright goods" shall mean any goods which are copies made without the consent of the
right holder or person duly authorized by the right holder in the country of production and which are
made directly or indirectly from an article where the making of that copy would have constituted an
infringement of a copyright or a related right under the law of the country of importation.
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2.
Where pursuant to an application under this Section the release of goods involving industrial designs,
patents, layout-designs or undisclosed information into free circulation has been suspended by customs
authorities on the basis of a decision other than by a judicial or other independent authority, and the period
provided for in Article 55 has expired without the granting of provisional relief by the duly empowered
authority, and provided that all other conditions for importation have been complied with, the owner,
importer, or consignee of such goods shall be entitled to their release on the posting of a security in an amount
sufficient to protect the right holder for any infringement. Payment of such security shall not prejudice any
other remedy available to the right holder, it being understood that the security shall be released if the right
holder fails to pursue the right of action within a reasonable period of time.
Article 54
Notice of Suspension
The importer and the applicant shall be promptly notified of the suspension of the release of goods
according to Article 51.
Article 55
Duration of Suspension
If, within a period not exceeding 10 working days after the applicant has been served notice of the
suspension, the customs authorities have not been informed that proceedings leading to a decision on the
merits of the case have been initiated by a party other than the defendant, or that the duly empowered
authority has taken provisional measures prolonging the suspension of the release of the goods, the goods
shall be released, provided that all other conditions for importation or exportation have been complied with;
in appropriate cases, this time-limit may be extended by another 10 working days. If proceedings leading to a
decision on the merits of the case have been initiated, a review, including a right to be heard, shall take place
upon request of the defendant with a view to deciding, within a reasonable period, whether these measures
shall be modified, revoked or confirmed. Notwithstanding the above, where the suspension of the release of
goods is carried out or continued in accordance with a provisional judicial measure, the provisions of
paragraph 6 of Article 50 shall apply.
Article 56
Indemnification of the Importer
and of the Owner of the Goods
Relevant authorities shall have the authority to order the applicant to pay the importer, the consignee
and the owner of the goods appropriate compensation for any injury caused to them through the wrongful
detention of goods or through the detention of goods released pursuant to Article 55.
Article 57
Right of Inspection and Information
Without prejudice to the protection of confidential information, Members shall provide the
competent authorities the authority to give the right holder sufficient opportunity to have any goods detained
by the customs authorities inspected in order to substantiate the right holder s claims. The competent
authorities shall also have authority to give the importer an equivalent opportunity to have any such goods
inspected. Where a positive determination has been made on the merits of a case, Members may provide the
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competent authorities the authority to inform the right holder of the names and addresses of the consignor, the
importer and the consignee and of the quantity of the goods in question.
Article 58
Ex Officio Action
Where Members require competent authorities to act upon their own initiative and to suspend the
release of goods in respect of which they have acquired prima facie evidence that an intellectual property right
is being infringed:
(a)

the competent authorities may at any time seek from the right holder any information that
may assist them to exercise these powers;

(b)

the importer and the right holder shall be promptly notified of the suspension. Where the
importer has lodged an appeal against the suspension with the competent authorities, the
suspension shall be subject to the conditions, mutatis mutandis, set out at Article 55;

(c)

Members shall only exempt both public authorities and officials from liability to
appropriate remedial measures where actions are taken or intended in good faith.
Article 59
Remedies

Without prejudice to other rights of action open to the right holder and subject to the right of the
defendant to seek review by a judicial authority, competent authorities shall have the authority to order the
destruction or disposal of infringing goods in accordance with the principles set out in Article 46. In regard to
counterfeit trademark goods, the authorities shall not allow the re-exportation of the infringing goods in an
unaltered state or subject them to a different customs procedure, other than in exceptional circumstances.
Article 60
De Minimis Imports
Members may exclude from the application of the above provisions small quantities of goods of a
non-commercial nature contained in travellers' personal luggage or sent in small consignments.
SECTION 5: CRIMINAL PROCEDURES
Article 61
Members shall provide for criminal procedures and penalties to be applied at least in cases of wilful
trademark counterfeiting or copyright piracy on a commercial scale. Remedies available shall include
imprisonment and/or monetary fines sufficient to provide a deterrent, consistently with the level of penalties
applied for crimes of a corresponding gravity. In appropriate cases, remedies available shall also include the
seizure, forfeiture and destruction of the infringing goods and of any materials and implements the
predominant use of which has been in the commission of the offence. Members may provide for criminal
procedures and penalties to be applied in other cases of infringement of intellectual property rights, in
particular where they are committed wilfully and on a commercial scale.
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PART IV
ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY
RIGHTS AND RELATED INTER-PARTES PROCEDURES
Article 62
1.
Members may require, as a condition of the acquisition or maintenance of the intellectual property
rights provided for under Sections 2 through 6 of Part II, compliance with reasonable procedures and
formalities. Such procedures and formalities shall be consistent with the provisions of this Agreement.
2.
Where the acquisition of an intellectual property right is subject to the right being granted or
registered, Members shall ensure that the procedures for grant or registration, subject to compliance with the
substantive conditions for acquisition of the right, permit the granting or registration of the right within a
reasonable period of time so as to avoid unwarranted curtailment of the period of protection.
3.

Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to service marks.

4.
Procedures concerning the acquisition or maintenance of intellectual property rights and, where a
Member's law provides for such procedures, administrative revocation and inter partes procedures such as
opposition, revocation and cancellation, shall be governed by the general principles set out in paragraphs 2
and 3 of Article 41.
5.
Final administrative decisions in any of the procedures referred to under paragraph 4 shall be subject
to review by a judicial or quasi-judicial authority. However, there shall be no obligation to provide an
opportunity for such review of decisions in cases of unsuccessful opposition or administrative revocation,
provided that the grounds for such procedures can be the subject of invalidation procedures.
PART V
DISPUTE PREVENTION AND SETTLEMENT
Article 63
Transparency
1.
Laws and regulations, and final judicial decisions and administrative rulings of general application,
made effective by a Member pertaining to the subject matter of this Agreement (the availability, scope,
acquisition, enforcement and prevention of the abuse of intellectual property rights) shall be published, or
where such publication is not practicable made publicly available, in a national language, in such a manner as
to enable governments and right holders to become acquainted with them. Agreements concerning the subject
matter of this Agreement which are in force between the government or a governmental agency of a Member
and the government or a governmental agency of another Member shall also be published.
2.
Members shall notify the laws and regulations referred to in paragraph 1 to the Council for TRIPS in
order to assist that Council in its review of the operation of this Agreement. The Council shall attempt to
minimize the burden on Members in carrying out this obligation and may decide to waive the obligation to
notify such laws and regulations directly to the Council if consultations with WIPO on the establishment of a
common register containing these laws and regulations are successful. The Council shall also consider in this
connection any action required regarding notifications pursuant to the obligations under this Agreement
stemming from the provisions of Article 6ter of the Paris Convention (1967).
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3.
Each Member shall be prepared to supply, in response to a written request from another Member,
information of the sort referred to in paragraph 1. A Member, having reason to believe that a specific judicial
decision or administrative ruling or bilateral agreement in the area of intellectual property rights affects its
rights under this Agreement, may also request in writing to be given access to or be informed in sufficient
detail of such specific judicial decisions or administrative rulings or bilateral agreements.
4.
Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential information which
would impede law enforcement or otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.
Article 64
Dispute Settlement
1.
The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute
Settlement Understanding shall apply to consultations and the settlement of disputes under this Agreement
except as otherwise specifically provided herein.
2.
Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the settlement of
disputes under this Agreement for a period of five years from the date of entry into force of the WTO
Agreement.
3.
During the time period referred to in paragraph 2, the Council for TRIPS shall examine the scope and
modalities for complaints of the type provided for under subparagraphs 1(b) and 1(c) of Article XXIII of
GATT 1994 made pursuant to this Agreement, and submit its recommendations to the Ministerial Conference
for approval. Any decision of the Ministerial Conference to approve such recommendations or to extend the
period in paragraph 2 shall be made only by consensus, and approved recommendations shall be effective for
all Members without further formal acceptance process.
PART VI
TRANSITIONAL ARRANGEMENTS
Article 65
Transitional Arrangements
1.
Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to apply the
provisions of this Agreement before the expiry of a general period of one year following the date of entry into
force of the WTO Agreement.
2.
A developing country Member is entitled to delay for a further period of four years the date of
application, as defined in paragraph 1, of the provisions of this Agreement other than Articles 3, 4 and 5.
3.
Any other Member which is in the process of transformation from a centrally-planned into a market,
free-enterprise economy and which is undertaking structural reform of its intellectual property system and
facing special problems in the preparation and implementation of intellectual property laws and regulations,
may also benefit from a period of delay as foreseen in paragraph 2.
4.
To the extent that a developing country Member is obliged by this Agreement to extend product
patent protection to areas of technology not so protectable in its territory on the general date of application of
this Agreement for that Member, as defined in paragraph 2, it may delay the application of the provisions on
product patents of Section 5 of Part II to such areas of technology for an additional period of five years.
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5.
A Member availing itself of a transitional period under paragraphs 1, 2, 3 or 4 shall ensure that any
changes in its laws, regulations and practice made during that period do not result in a lesser degree of
consistency with the provisions of this Agreement.
Article 66
Least-Developed Country Members
1.
In view of the special needs and requirements of least-developed country Members, their economic,
financial and administrative constraints, and their need for flexibility to create a viable technological base,
such Members shall not be required to apply the provisions of this Agreement, other than Articles 3, 4 and 5,
for a period of 10 years from the date of application as defined under paragraph 1 of Article 65. The Council
for TRIPS shall, upon duly motivated request by a least-developed country Member, accord extensions of this
period.
2.
Developed country Members shall provide incentives to enterprises and institutions in their
territories for the purpose of promoting and encouraging technology transfer to least-developed country
Members in order to enable them to create a sound and viable technological base.
Article 67
Technical Cooperation
In order to facilitate the implementation of this Agreement, developed country Members shall
provide, on request and on mutually agreed terms and conditions, technical and financial cooperation in
favour of developing and least-developed country Members. Such cooperation shall include assistance in the
preparation of laws and regulations on the protection and enforcement of intellectual property rights as well as
on the prevention of their abuse, and shall include support regarding the establishment or reinforcement of
domestic offices and agencies relevant to these matters, including the training of personnel.
PART VII
INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS
Article 68
Council for Trade-Related Aspects of
Intellectual Property Rights
The Council for TRIPS shall monitor the operation of this Agreement and, in particular, Members'
compliance with their obligations hereunder, and shall afford Members the opportunity of consulting on
matters relating to the trade-related aspects of intellectual property rights. It shall carry out such other
responsibilities as assigned to it by the Members, and it shall, in particular, provide any assistance requested
by them in the context of dispute settlement procedures. In carrying out its functions, the Council for TRIPS
may consult with and seek information from any source it deems appropriate. In consultation with WIPO, the
Council shall seek to establish, within one year of its first meeting, appropriate arrangements for cooperation
with bodies of that Organization.
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Article 69
International Cooperation
Members agree to cooperate with each other with a view to eliminating international trade in goods
infringing intellectual property rights. For this purpose, they shall establish and notify contact points in their
administrations and be ready to exchange information on trade in infringing goods. They shall, in particular,
promote the exchange of information and cooperation between customs authorities with regard to trade in
counterfeit trademark goods and pirated copyright goods.
Article 70
Protection of Existing Subject Matter
1.
This Agreement does not give rise to obligations in respect of acts which occurred before the date of
application of the Agreement for the Member in question.
2.
Except as otherwise provided for in this Agreement, this Agreement gives rise to obligations in
respect of all subject matter existing at the date of application of this Agreement for the Member in question,
and which is protected in that Member on the said date, or which meets or comes subsequently to meet the
criteria for protection under the terms of this Agreement. In respect of this paragraph and paragraphs 3 and 4,
copyright obligations with respect to existing works shall be solely determined under Article 18 of the Berne
Convention (1971), and obligations with respect to the rights of producers of phonograms and performers in
existing phonograms shall be determined solely under Article 18 of the Berne Convention (1971) as made
applicable under paragraph 6 of Article 14 of this Agreement.
3.
There shall be no obligation to restore protection to subject matter which on the date of application of
this Agreement for the Member in question has fallen into the public domain.
4.
In respect of any acts in respect of specific objects embodying protected subject matter which
become infringing under the terms of legislation in conformity with this Agreement, and which were
commenced, or in respect of which a significant investment was made, before the date of acceptance of the
WTO Agreement by that Member, any Member may provide for a limitation of the remedies available to the
right holder as to the continued performance of such acts after the date of application of this Agreement for
that Member. In such cases the Member shall, however, at least provide for the payment of equitable
remuneration.
5.
A Member is not obliged to apply the provisions of Article 11 and of paragraph 4 of Article 14 with
respect to originals or copies purchased prior to the date of application of this Agreement for that Member.
6.
Members shall not be required to apply Article 31, or the requirement in paragraph 1 of Article 27
that patent rights shall be enjoyable without discrimination as to the field of technology, to use without the
authorization of the right holder where authorization for such use was granted by the government before the
date this Agreement became known.
7.
In the case of intellectual property rights for which protection is conditional upon registration,
applications for protection which are pending on the date of application of this Agreement for the Member in
question shall be permitted to be amended to claim any enhanced protection provided under the provisions of
this Agreement. Such amendments shall not include new matter.
8.
Where a Member does not make available as of the date of entry into force of the WTO Agreement
patent protection for pharmaceutical and agricultural chemical products commensurate with its obligations
under Article 27, that Member shall:
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(a)

notwithstanding the provisions of Part VI, provide as from the date of entry into force of the
WTO Agreement a means by which applications for patents for such inventions can be
filed;

(b)

apply to these applications, as of the date of application of this Agreement, the criteria for
patentability as laid down in this Agreement as if those criteria were being applied on the
date of filing in that Member or, where priority is available and claimed, the priority date of
the application; and

(c)

provide patent protection in accordance with this Agreement as from the grant of the patent
and for the remainder of the patent term, counted from the filing date in accordance with
Article 33 of this Agreement, for those of these applications that meet the criteria for
protection referred to in subparagraph (b).

9.
Where a product is the subject of a patent application in a Member in accordance with
paragraph 8(a), exclusive marketing rights shall be granted, notwithstanding the provisions of Part VI, for a
period of five years after obtaining marketing approval in that Member or until a product patent is granted or
rejected in that Member, whichever period is shorter, provided that, subsequent to the entry into force of the
WTO Agreement, a patent application has been filed and a patent granted for that product in another Member
and marketing approval obtained in such other Member.
Article 71
Review and Amendment
1.
The Council for TRIPS shall review the implementation of this Agreement after the expiration of the
transitional period referred to in paragraph 2 of Article 65. The Council shall, having regard to the experience
gained in its implementation, review it two years after that date, and at identical intervals thereafter. The
Council may also undertake reviews in the light of any relevant new developments which might warrant
modification or amendment of this Agreement.
2.
Amendments merely serving the purpose of adjusting to higher levels of protection of intellectual
property rights achieved, and in force, in other multilateral agreements and accepted under those agreements
by all Members of the WTO may be referred to the Ministerial Conference for action in accordance with
paragraph 6 of Article X of the WTO Agreement on the basis of a consensus proposal from the Council for
TRIPS.
Article 72
Reservations
Reservations may not be entered in respect of any of the provisions of this Agreement without the
consent of the other Members.
Article 73
Security Exceptions
Nothing in this Agreement shall be construed:
(a)

to require a Member to furnish any information the disclosure of which it considers
contrary to its essential security interests; or

352

(b)

(c)

to prevent a Member from taking any action which it considers necessary for the protection
of its essential security interests;
(i)

relating to fissionable materials or the materials from which they are derived;

(ii)

relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;

(iii)

taken in time of war or other emergency in international relations; or

to prevent a Member from taking any action in pursuance of its obligations under the
United Nations Charter for the maintenance of international peace and security.
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Decision on Accession to the Agreement on Government
Procurement
1.
Ministers invite the Committee on Government Procurement established under the Agreement on
Government Procurement in Annex 4(b) of the Agreement Establishing the World Trade Organization to
clarify that:
(a)

a Member interested in accession according to paragraph 2 of Article XXIV of the
Agreement on Government Procurement would communicate its interest to the DirectorGeneral of the WTO, submitting relevant information, including a coverage offer for
incorporation in Appendix I having regard to the relevant provisions of the Agreement, in
particular Article I and, where appropriate, Article V;

(b)

the communication would be circulated to Parties to the Agreement;

(c)

the Member interested in accession would hold consultations with the Parties on the terms
for its accession to the Agreement;

(d)

with a view to facilitating accession, the Committee would establish a working party if the
Member in question, or any of the Parties to the Agreement, so requests. The working party
should examine: (i) the coverage offer made by the applicant Member; and (ii) relevant
information pertaining to export opportunities in the markets of the Parties, taking into
account the existing and potential export capabilities of the applicant Member and export
opportunities for the Parties in the market of the applicant Member;

(e)

upon a decision by the Committee agreeing to the terms of accession including the coverage
lists of the acceding Member, the acceding Member would deposit with the DirectorGeneral of the WTO an instrument of accession which states the terms so agreed. The
acceding Member's coverage lists in English, French and Spanish would be appended to the
Agreement;

(f)

prior to the date of entry into force of the WTO Agreement, the above procedures would
apply mutatis mutandis to contracting parties to the GATT 1947 interested in accession, and
the tasks assigned to the Director-General of the WTO would be carried out by the
Director-General to the CONTRACTING PARTIES to the GATT 1947.

2.
It is noted that Committee decisions are arrived at on the basis of consensus. It is also noted that the
non-application clause of paragraph 11 of Article XXIV is available to any Party.
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